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HEART OF ATLANTA MOTEL v. UNITED STATES
379 U.S. 241, 85 S. Ct. 348, 13 L. Ed. 2d 258 (1964)
JusTICE CLARK delivered the opinion of the Court.
This is a declaratory judgment action attacking the constitutionality of Title II of
the Civil Rights Act of 1964. A three-judge court sustained the validity of the Act
and issued a permanent injunction restraining appellant from continuing to violate
the Act. We affirm the judgment.
Appellant owns and operates the Heart of Atlanta Motel which has 216 rooms
available to transient guests. The motel is located on Courtland Street, two blocks
from downtown Peachtree Street. It is readily accessible to interstate highways 75
and 85 and state highways 23 and 41. Appellant solicits patronage from outside the
State of Georgia through various national advertising media, including magazines of
national circulation; it maintains over 50 billboards and highway signs within the
State, soliciting patronage for the motel; it accepts convention trade from outside
Georgia and approximately 75% of its registered guests are from out of State. Prior
to passage of the Act the motel had followed a practice of refusing to rent rooms to
Negroes, and it alleged that it intended to continue to do so. In an effort to
perpetuate that policy this suit was filed.
It is admitted that the operation of the motel brings it within the provisions of
§ 201(a) of the Act and that appellant refused to provide lodging for transient
Negroes because of their race or color and that it intends to continue that policy
unless restrained.

The Senate Commerce Committee made it quite clear that the fundamental
object of Title II was to vindicate "the deprivation of personal dignity that surely
accompanies denials of equal access to public establishments." At the same time,
however, it noted that such an objective has been and could be readily achieved "by
congressional action based on the commerce power of the Constitution." Our study
of the legislative record, made in the light of prior cases, has brought us to the
conclusion that Congress possessed ample power in this regard, and we have
therefore not considered the other grounds relied upon. This is not to say that the
remaining authority upon which it acted was not adequate, a question upon which
we do not pass, but merely that since the commerce power is sufficient for our
decision here we have considered it alone.

While the (1964] Act as adopted carried no congressional findings the record of
its passage through each house is replete with evidence of the burdens that
discrimination by race or color places upon interstate commerce. This testimony
included the fact that our people have become increasingly mobile with millions of
people of all races traveling from State to State; that Negroes in particular have
been the subject of discrimination in transient accommodations, having to travel
great distances to secure the same; that often they have been unable to obtain
accommodations and have had to call upon friends to put them up overnight; and
that these conditions have become so acute as to require the listing of available
lodging for Negroes in a special guidebook which was itself "dramatic testimony to
the difficulties" Negroes encounter in travel. These exclusionary practices were
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found to ~e nationwide. This testimony indicated a qualitative as well as quantitative
effect on interstate travel by Negroes. The former was the obvious impairment of
the Negro t:aveler's ~leasure and convenience that resulted when he continually
was un~ertain of fi?dmg lodging. As for the latter, there was evidence that this
uncertainty stemmmg from racial discrimination had the effect of discouraging
travel on !he P.at: of ~ substantial portion of the Negro community. We shall not
burden th1~ opm~on with further details since the voluminous testimony presents
ove:rwhelmmg eVIdence that discrimination by hotels and motels impedes interstate
travel.

That Congress was legislating against moral wrongs in many of these areas
rendered its enactments no less valid. In framing Title II of this Act Congress was
also dealing with what it considered a moral problem. But that fact does not detract
from the overwhelming evidence of the disruptive effect that racial discrimination
has had on commercial intercourse. It was this burden which empowered Congress
to enact appropriate legislation, and, given this basis for the exercise of its power,
Congress was not restricted by the fact that the particular obstruction to interstate
commerce with which it was dealing was also deemed a moral and social wrong.
It is said that the operation of the motel here is of a purely local character. But,
assuming this to be true, "[i]f it is interstate commerce that feels the pinch, it does
not matter how local the operation which applies the squeeze." [T]he power of
Congress to promote interstate commerce also includes the power to regulate the
local incidents thereof, including local activities in both the States of origin and
destination, which might have a substantial and harmful effect upon that commerce.
One need only examine the evidence which we have discussed above to see that
Congress may - as it has - prohibit racial discrimination by motels serving
travelers, however local their operations may appear.

We, therefore, conclude that the action of the Congress in the adoption of the Act
as applied here to a motel which concededly serves interstate travelers is within the
power granted it by the Commerce Clause of the Constitution, as interpreted by
this Court for 140 years. It may be argued that Congress could have pursued other
methods to eliminate the obstructions it found in interstate commerce caused by
racial discrimination. But this is a matter of policy that rests entirely with the
Congress not within the courts. How obstructions in commerce may be removed 
what means are to be employed - is within the sound and exclusive discretion of
the Congress. It is subject only to one caveat - that the means chosen by it must
be reasonably adapted to the end permitted by the Constitution. We cannot say that
its choice here was not so adapted. The Constitution requires no more.
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GRISWOLD v. CONNECTICUT
381 U.S. 479, 85 S. Ct. 1678, 14 L. Ed. 2d 510 (1965)
J usTICE DouGLAS delivered the opinion of the Court.

Appellant Griswold is Executive Director of the Planned Parenthood League of
Connecticut. Appellant Buxton is a licensed physician and a professor at the Yale
Medical School who served as Medical Director for the League at its Center in New
Haven - a center open and operating from November 1 to November 10, 1961,
when appellants were arrested. They gave information, instruction, and medical
advice to married persons as to the means of preventing conception. They examined
the wife and prescribed the best contraceptive device or material for her use. Fees
were usually charged, although some couples were serviced free.
The statutes whose constitutionality is involved in this appeal are §§ 53-32 and
54-196 of the General Statutes of Connecticut (1958 rev.). The former provides:
Any person who uses any drug, medicinal article or instrument for the
purpose of preventing conception shall be fined not less than fifty dollars or
imprisoned not less than sixty days nor more than one year or be both fined
and imprisoned.
Section 54-196 provides:
Any person who assists, abets, counsels, causes, hires or commands
another to commit any offense may be prosecuted and punished as if he
were the principal offender.
The appellants were found guilty as accessories and fined $100 each, against the
claim that the accessory statute as so applied violated the Fourteenth Amendment.
The Supreme Court of Errors affirmed that judgment.
[The Court initially held that the appellants had "standing to raise the consti
tutional rights of the married people with whom they had a professional relation
ship."]
Coming to the merits, we are met with a wide range of questions that implicate
the Due Process Clause of the Fourteenth Amendment. Overtones of some
arguments suggest that Lochner u N ew York should be our guide. But we decline
that invitation. We do not sit as a super-legislature to determine the wisdom, need,
and propriety of laws that touch economic problems, business affairs, or social
conditions. This law, however, operates directly on an intimate relation of husband
and wife and their physician's role in one aspect of that relation.

The present case, then, concerns a relationship lying within the zone of privacy
created by several fundamental constitutional guarantees. And it concerns a law
which, in forbidding the use of contraceptives rather than regulating their
manufacture or sale, seeks to achieve its goals by means having a maximum
destructive impact upon that relationship. Such a law cannot stand in light of the
familiar principle, so often applied by this Court, that a "governmental purpose to
control or prevent activities constitutionally subject to state regulation may not be
achieved by means which sweep unnecessarily broadly and thereby invade the area
of protected freedoms." NAACP v. Alabama, 377 U.S. 288, 307. Would we allow the
police to search the sacred precincts of marital bedrooms for telltale signs of the use
of contraceptives? The very idea is repulsive to the notions of privacy surrounding
the marriage relationship.
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We deal with a right of privacy older than the Bill of Rights - older than our
political parties, older than our school system. Marriage is a coming together for
better or for worse, hopefully enduring, and intimate to the degree of being sacred.
It is an association that promotes a way of life, not causes; a harmony in living, not
political faiths; a bilateral loyalty, not commercial or social projects. Yet it is an
association for as noble a purpose as any involved in our prior decisions.

JUST!CE GoLDBERG, whom CHIEF JUSTICE WARREN and JUSTICE BRENNAN join, con
curring.
Although the Connecticut birth-control law obviously encroaches upon a funda
mental personal liberty, the State does not show that the law serves any "subordi
nating [state] interest which is compelling'' or that it is "necessary to the
accomplishment of a permissible state policy." The State, at most, argues that there
is some rational relation between this statute and what is admittedly a legitimate
subject of state concern - the discouraging of extra-marital relations. It says that
preventing the use of birth-control devices by married persons helps prevent the
indulgence by some in such extra-marital relations. The rationality of this justifi
cation is dubious, particularly in light of the admitted widespread availability to all
persons in the State of Connecticut, unmarried as well as married, of birth-control
devices for the prevention of disease, as distinguished from the prevention of
conception. But, in any event, it is clear that the state interest in safeguarding
marital fidelity can be served by a more discriminately tailored statute, which does
not, like the present one, sweep unnecessarily broadly, reaching far beyond the evil
sought to be dealt with and intruding upon the privacy of all married couples. The
State of Connecticut does have statutes, the constitutionality of which is beyond
doubt, which prohibit adultery and fornication. These statutes demonstrate that
means for achieving the same basic purpose of protecting marital fidelity are
available to Connecticut without the need to "invade the area of protected
freedoms."

JUSTICE WHITE, concurring in the judgment.
The Connecticut anti-contraceptive statute deals rather substantially with this
relationship. For it forbids all married persons the right to use birth-control
devices, regardless of whether their use is dictated by considerations of family
planning, health, or indeed even of life itself. [T]he clear effect of these statutes, as
enforced, is to deny disadvantaged citizens of Connecticut, those without either
adequate knowledge or resources to obtain private counseling, access to medical
assistance and up-to-date information in respect to proper methods of birth control.
In my view, a statute with these effects bears a substantial burden of justification
when attacked under the Fourteenth Amendment. [Citing equal protection and
freedom of association cases.]
An examination of the justification offered, however, cannot be avoided by saying
that the Connecticut anti-use statute invades a protected area of privacy and
association or that it demeans the marriage relationship. The nature of the right
invaded is pertinent, to be sure, for statutes regulating sensitive areas of liberty do,
under the cases of this court require "strict scrutiny," S.kinner v. Oklahoma, and
"must be viewed in the light of less drastic means for achieving the same basic
purpose." SheUon v. Tucker, 364 U.S. 479, 488. ''Where there is a significant
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encroachment upon personal liberty, the State may prevail only upon showing a
subordinating interest which is compelling." Ba"tes u Litae Rock, 361 U.S. 516,524.
But such statutes, if reasonably necessary for the effectuation of a legitimate and
substantial state interest, and not arbitrary or capricious in application, are not
invalid under the Due Process Clause.
There is no serious contention that Connecticut thinks the use of artificial or
external methods of contraception immoral or unwise in itself, or that the anti-use
statute is founded upon any policy of promoting population expansion. Rather, the
statute is said to serve the State's policy against all forms of promiscuous or illicit
sexual relationships, be they premarital or extr amarital, concededly a permissible
and legitimate legislative goal.
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BROWN v. BOARD OF EDUCATION [BROWN I]
347 U.S. 483, 74 S. Ct. 686, 98 L. Ed. 873 (1954)
CHIEF JusTICE WARREN delivered the opinion of the Court.
These cases come to us from the States of Kansas, South Carolina, Virginia and
Delaware. In each of the cases, minors of the Negro race, through their legal
representatives, seek the aid of the courts in obtaining admission to the public
schools of their community on a nonsegregated basis. In each instance, they have
been denied admission to schools attended by white children under laws requiring
or permitting segregation according to race.
The plaintiffs contend that segregated public schools are not "equal" and cannot
be made "equal,'' and that hence they are deprived of the equal protection of the
laws. Because of the obvious importance of the question presented, the Court took
jurisdiction. Argument was heard in the 1952 Term, and reargument was heard this
Term on certain questions propounded by the Court. Reargument was largely
devoted to the circumstances surrounding the adoption of the Fourteenth Amend
ment in 1868. This discussion and our own investigation convince us that, although
these sources cast some light, it is not enough to resolve the problem with which we
are faced. At best, they are inconclusive. The most avid proponents of the post-War
Amendments undoubtedly intended them to remove all legal distinctions among "all
persons born or naturalized in the United States." Their opponents, just as
certainly, were antagonistic to both the letter and the spirit of the Amendments and
wished them to have the most limited effect. What others in Congress and state
legislatures had in mind cannot be determined with any degree of certainty.
In the first cases in this Court construing the Fourteenth Amendment, decided
shortly after its adoption, the Court interpreted it as proscribing all state-imposed
discriminations against the Negro race. The doctrine of"separate but equal" did not
make its appearance in this Court until 1896 in the case of Pwssy u Ferguson,
involving not education but transportation. American courts have since labored with
the doctrine for over half a century.

Today, education is perhaps the most impor~nt function of state and local
governments. Compulsory school attendance laws and the great expenditures for
education both demonstrate our recognition of the importance of education to our
democratic society. It is required in the performance of our most basic public
responsibilities, even service in the armed forces. It is the very foundation of good
citizenship. Today it is a principal instrument in awakening the child to cultural
values, in preparing him for later professional training, and in helping him to adjust
normally to his environment. In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied the opportunity of an
education. Such an opportunity, where the state has undertaken to provide it, is a
right which must be made available to all on equal terms.
We come then to the question presented: Does segregation of children in public
schools solely on the basis of race, even though the physical facilities and other
''tangible" factors may be equal, deprive the children of the minority group of equal
educational opportunities? We believe that it does.
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In Sweatt v. Painter, in finding that a segregated law school for Negroes could
not provide them equal educational opportunities, this Court relied in large part on
"those qualities which are incapable of objective measurement but which make for
greatness in a law school." Such considerations apply with added force to children
in grade and high schools. To separate them from others of similar age and
qualifications solely because of their race generates a feeling of inferiority as to
their status in the community that may affect their hearts and minds in a way
unlikely ever to be undone. The effect of this separation on their educational
opportunities was well stated by a finding in the Kansas case by a court which
nevertheless felt compelled to rule against the Negro plaintiffs:
Segregation of white and colored children in public schools has a detrimen
tal effect upon the colored children. The impact is greater when it has the
sanction of the law; for the policy of separating the races is usually
interpreted as denoting the inferiority of the Negro group. A sense of
inferiority affects the motivation of a child to learn. Segregation with the
sanction of law, therefore, has a tendency to retard the educational and
mental development of Negro children and to deprive them of some of the
benefits they would receive in a racially integrated school system.
Whatever may have been the extent of psychological knowledge at the time of
Plessy v. Ferguson, this finding is amply supported by modern authority.1111 Any
language in Plessy u Ferguson contrary to this finding is rejected.
We conclude that in the field of public education the doctrine of "separate but
equal" has no place. Separate educational facilities are inherently unequal. There
fore, we hold that the plaintiffs and others similarly situated for whom the actions
have been brought are, by reason of the segregation complained of, deprived of the
equal protection of the laws guaranteed by the Fourteenth Amendment. This
disposition makes unnecessary any discussion whether such segregation also
violates the Due Process Clause of the Fourteenth Amendment.
Because these are class actions, because of the wide applicability of this decision,
and because of the great variety of local conditions, the formulation of decrees in
these cases presents problems of considerable complexity. On reargument, the
consideration of appropriate relief was necessarily subordinated to the primary
question - the constitutionality of segregation in public education. We have now
announced that such segregation is a denial of the equal protection of the laws. In
order that we may have the full assistance of the parties in formulating decrees, the
cases will be restored to the docket, and the parties are requested to present
further argument.

Ill]

K.B.

CLARK, EFFECT OF PREJUDICE AND DISCRIMINATION ON PERSONALITY DEVELOPMENT (MIDCENTURY

1950); WITMER & KOTINSKY, PERSONALITY IN THE MAKING
(1952), c. VI; Deutscher and Chein, The Psychowgical, Effects of Enforced Segregation: A Survey of
Social, Science Opinion, 26 J. PSYCHOL. 259 (1948); Chein, What are the Psychol,ogical, Effects of
Segregation Under Conditwns of Equal, Facilities?, 3 INT. J. OPINION AND ATTITUDE REs . 229 (1949);
BRAMELD, EDucxrIONAL COS'rS, IN DISCRIMINATION AND N,n-roNAL WELFARE (Mciver, ed., 1949), 44-48; FRAZIER,
THE NEGRO IN THE UNITED STl(!'ES (1949), 674-681. And see general,ly MYRDAL, AN AMERICAN DILEMMA (1944).
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LOVING v. VIRGINIA
388 U.S. 1, 87 S. Ct. 1817, 18 L. Ed. 2d 1010 (1967)
CHIEF JUSTICE WARREN delivered the opinion of the Court.
This case presents a constitutional question never addressed by this Court:
whether a statutory scheme adopted by the State ofVrrginia to prevent marriages
between persons solely on the basis of racial classifications violates the Equal
Protection and Due Process Clauses of the Fourteenth Amendment. For reasons
which seem to us to reflect the central meaning of those constitutional commands,
we conclude that these statutes cannot stand consistently with the F ourteenth
Amendment.

In June 1958, two residents of Virginia, Mildred Jeter, a Negro woman, and
Richard Loving, a white man, were married in the District of Columbia pursuant to
its laws. Shortly after their marriage, the Lovings returned to Virginia and
established their marital abode in Caroline County. [They were subsequently
convicted of violating Virginia's ban on interracial marriages. The State Supreme
Court of Appeals upheld the law and affirmed the convictions.]
In upholding the constitutionality of these provisions in the decision below, the
Supreme Court of Appeals ofVirginia referred to its 1955 decision in Naim v. Naim,
197Va. 80, 87 S.E.2d 749 that the State's legitimate purposes were "to preserve the
racial integrity of its citizens," and to prevent "the corruption of blood," "a mongrel
breed of citizens," and "the obliteration of racial pride," obviously an endorsement
of the doctrine of White Supremacy. The court also reasoned that marriage has
traditionally been subject to state regulation without federal intervention, and,
consequently, the regulation of marriage should be left to exclusive state control by
the Tenth Amendment.
In cases involving distinctions not drawn according to race, the Court has merely
asked whether there is any rational foundation for the discriminations, and has
deferred to the wisdom of the state legislatures. In the case at bar, however, we deal
with statutes containing racial classifications, and the fact of equal application does
not immunize the statute from the very heavy burden of justification which the
Fourteenth Amendment has traditionally required of state statutes drawn accord
ing to race.
The State argues that statements in the Thirty-ninth Congress about the time of
the passage of the Fourteenth Amendment indicate that the Framers did not intend
the Amendment to make unconstitutional state miscegenation laws. [W]e have said
in connection with a related problem, that although these historical sources "cast
some light" they are not sufficient to resolve the problem; "[a]t best, they are
inconclusive. The most avid proponents of the post-War Amendments undoubtedly
intended them to remove all legal distinctions among 'all persons born or natural
ized in the United States.' Their opponents, just as certainly, were antagonistic to
both the letter and the spirit of the Amendments and wished them to have the most
limited effect." Brown v. Board ofEducation. The clear and central purpose of the
Fourteenth Amendment was to eliminate all official state sources of invidious racial
discrimination in the States. S/,aughf£r-House Cases; Strauder v. West Vi-1yinia.
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There can be no question but that Virginia's miscegenation statutes rest solely
upon distinctions drawn according to race. The statutes proscribe generally
accepted conduct if engaged in by members of different races. Over the years, this
Court has consistently repudiated "[d]istinctions between citizens solely because of
their ancestry" as being "odious to a free people whose institutions are founded
upon the doctrine of equality." llirabayashi u United States, 320 U.S. 81, 100
(1943). At .the very least, the Equal Protection Clause demands that racial
classifications, especially suspect in criminal statutes, be subjected to the "most
rigid scrutiny," Korematsu u United States, 323 U.S. 214,216 (1944), and, if they are
ever to be upheld, they must be shown to be necessary to the accomplishment of
some permissible state·objective, independent of the racial discrimination which it
was the object of the Fourteenth Amendment to eliminate. Indeed, two members of
this Court have already stated that they "cannot conceive of a valid legislative
purpose which makes the color of a person's skin the test of whether his conduct is
a criminal offense." McLaughlin v. Florida (Stewart, J., joined by Douglas, J.,
concurring).
There is patently no legitimate overriding purpose independent of invidious
racial discrimination which justifies this classification. The fact that Virginia
prohibits only interracial marriages involving white persons demonstrates that the
racial classifications must stand on their own justification, as measures designed to
maintain White Supremacy. We have consistently denied the constitutionality of
measures which restrict the rights of citizens on account of race. There can be no
doubt that restricting the freedom to marry solely because of racial classifications
violates the central meaning of the Equal Protection Clause.
These statutes also deprive the Lovings of liberty without due process of law in
violation of the Due Process Clause of the Fourteenth Amendment. The freedom to
marry has long been recognized as one of the vital personal rights essential to the
orderly pursuit of happiness by free men.
Marriage is one of the "basic civil rights of man," fundamental to our very
existence and survival. Skinner v. State of Oklahoma. To deny this fundamental
freedom on so unsupportable a basis as the racial classifications embodied in these
statutes, classifications so directly subversive of the principle of equality at the
heart of the Fourteenth Amendment, is surely to deprive all the State's citizens of
liberty without due process of law. The Fourteenth Amendment requires that the
freedom of choice to marry not be restricted by invidious racial discriminations.
Under our Constitution, the freedom to marry or not marry a person of another
race resides with the individual and cannot be infringed by the State.

19

Fain
Constitutional Law
04/04/2005 (Rev. 06/16/2017)

Copyright © 2005 (Chart Design)
Constance F. Fain
All rights reserved.

NATIONAL LEGISLATIVE POWERS
(COMMERCE CLAUSE ILLUSTRATION)
HEART OF ATLANTA MOTEL V. UNITED STATES, 379 U.S. 241 (1964)

r

Substantial Economic Effect Required

STA TE OR LOCAL
ACTIVITY

(Include facts) IP, _ J

1
• This case involved a
local activity.
• Heart of Atlanta
Motel was a private
establishment that
was open to the
public.
• The motel (216
rooms) refused to
provide lodging for
transient African
Americans because
of their race or color.
• About 75% of the
motel's guests were
from out of state.

...

EFFECT OR IMP ACT OF
ST ATE OR LOCAL
ACTIVITY ON
INTERSTATE
COMMERCE

...

APPLICABLE
CONSTITUTIONAL
PROVISION

...

r

Reasonable Relationship Required

GOVERNMENT'S
MEANS OF
ACHIEVING ITS
OBJECTIVES

...

.,

GOVERNMENT'S
OBJECTIVES

1

1

1

1

• African Americans had to
travel great distances to secure
accommodations since many
motels and hotels refused to
provide them with lodging.

Commerce
Clause (Art. I,
§ 8, Cl. 3)
which provides
that Congress
shall have the
power "to
regulate
commerce with
foreign Nations,
and among the
several states,
and with the
Indian Tribes."

Civil Rights
Act of 1964
(Title II,§
20l(a)) - which
provides for
injunctive relief
against
discrimination
in places of
public
accommoda
]
tions. [p.

Congress'
fundamental
objective of Title
II of the Civil
Rights Act of
1964 was to
vindicate or
protect one from
"the deprivation
of persona]
liberty that surely
accompames
denials of equal
access to public
establishments."
[p. _
]

• African Americans often had to
request overnight lodging from
friends.
• Special gu_idebooks had to list
available lodging for Blacks
due to difficulties encountered
during travel.
• Impairment of pleasure and
convenience resulted due to
uncertainty of finding lodging.
• The uncertainty of finding
lodging caused by the racial
discrimination discouraged
travel by a substantial portion
of the African American
community.
• The exclusionary practices and
conditions were nationwide.
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NATIONAL LEGISLATIVE POWERS
(COMMERCE CLAUSE ILLUSTRATION)

......
N

HEART OF ATLANTA MOTEL V. UNITED STATES, 379 U.S. 241 (1964)
ISSUE:
Involves the constitutionality of Title II of the Civil Rights Act of 1964 (enacted by Congress pursuant to its power to regulate
commerce under the Commerce Clause) as applied to a motel, which refused to provide lodging to transient Blacks because of
their race. [p. _ _]
COURT'S CONCLUSION AND RATIONALE:
• The Court upheld the constitutionality of Title II of the Civil Rights Act of 1964 [p.
]. The Court concluded "that the
action of the Congress in the adoption of the Act as applied here to a motel which ... serves interstate travelers is within
]
the power granted it by the Commerce Clause of the Constitution ...." [p.

• Congress, "[i]n framing Title II of [the Civil Rights Act], was also dealing with what it considered a moral problem. But
that fact does not detract from the overwhelming evidence of the disruptive effect that racial discrimination has had on
commercial intercourse. It was this burden which empowered Congress to enact appropriate legislation, and, given this
basis for the exercise of its power, Congress was not restricted by the fact that the particular obstruction to interstate
1
commerce with which it was dealing was also deemed a moral and social wrong." [p.
•

"It is said that the operation of the motel here is of a purely local character. But, assuming this to be true, ' [i]f it is interstate

commerce that feels the pinch, it does not matter how local the operation which applies the squeeze.' [T]he power of
Congress to promote interstate commerce also includes the power to regulate the local incidents thereof, including local
activities in both the States of origin and destination, which might have a substantial and harmful effect upon that
commerce. One need only examine the evidence which we have discussed ... to see that Congress may - as it has 
prohibit racial discrimination by motels serving travelers, however local their operations may appear." [p. _ _}
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(ILLUSTRATION)
SUBSTANTIVE DUE PROCESS
• CASE: Griswold v. Connecticut, 381 U.S. 479 (1965)

N
N

•

5th or 14th AMENDMENT VIOLATION (Which one did claimant allege?): 14th Amendment - Due Process Clause

•

Economic or Fundamental Rights Substantive Due Process (Which one?): Fundamental Rights Substantive Due Process - Related to family,
marriage, procreation, childrearing, and marital sex.

• Standard of Review: Strict Scrutiny Test
FACTS
[pp. _ _ _~1
• Appellant  Griswold was the
Executive Director of the
Planned Parenthood League.
• Appellant- Buxton was a
physician and professor who
served as the League's Medical
Director.

• Both appellants were arrested
because they advised married
persons about contraception and
gave them information, advice,
and instructions on how to
prevent conception.
• Appellants conducted medical
examinations on the wives and
prescribed the best
contraceptive devices.
• Fees were charged, but some
couples received free services.
• Both appellants were found
guilty and fines were imposed.

STATUTE
OR
CONDUCT
Connecticut Statute § 53-32
"Any person who uses any . . .
instrument for the purpose of
preventing conception shall be
fined . . . or imprisoned ... or
both . .. ."

Connecticut Statute§ 55-196
"Any person who assists,
abets, counsels, causes, hires,
or commands another to
commit any offense may be
prosecuted and punished as if
he were the principal
offender."

GOVERNMENT'S
ALLEGED INTERESTS
OR PURPOSES
State of Connecticut's
purposes in enacting the
criminal contraceptive
statute were:
• E ncouragement of
morality.
• Prevention of extramarital
affairs (Concurring
Opinion).
• Prevention of all types of
"promiscuous or illicit
sexual relationships" [both
premarital and
extramarital] . ...
(Concurring Opinion).
• Prevention of any adverse
(negative) impact on the
growth of the U.S.
population (continuation of
the race).

Page 1 of2

CLAIMANT'S INDIVIDUAL
RIGHTS ALLEGEDLY
VIOLATED
• Appellants claimed that the statute
violated their 14th Amendment
substantive due process rights.
• Intrusion on a fu ndamental right
related to marriage, family,
procreation, childrearing, and marital
sex (privacy rights).
• Deprivation of liberty protected by
the fundamental right of privacy.
• Interference with the "right to
privacy" which falls within several
fundamental constitutional
guarantees - 1st, 4th, and 5th
Amendments and others.
• The Connecticut statute impacted
disadvantaged Connecticut citizens
because there is: (I) "inadequate
knowledge or resources to obtain
private counseling; (2) [no] access to
medical assistance; and (3) [no] up to
date information . . . [on] proper
methods of birth control."
),
(Concurring Opinion p.

COURT'S HOLDING
OR CONCLUSION

• Initially, the Court held
that the "Appellants had
standing to raise the
constitutional rights of
the married persons with
whom they had a
professional
relationship." (Third
Party Standing) [p.
_].
• The Court rejected the
Connecticut statute,
thereby holding that "the
use of contraceptives by
married persons could
NOT be prohibited."
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(ILLUSTRATION)
SUBSTANTIVE DUE PROCESS
Griswold v. Connecticut- continued
I.

ISSUE: Does the Connecticut statute prohibiting the use of contraceptives violate the Due Process Clause of the 14th Amendment? Yes

II.

•

•

COURT'S REASONING (Including Rules):
There are penumbras (implied or peripheral rights) in the Constitution where privacy is protected from intrusion by the government.

Penumbras are formed from specific or expressly stated guarantees in the Bill of Rights, such as particular components of the First,
Fourth, Fifth, and Ninth Amendments.

• This state statute seeks to accomplish its purposes or goals by a method that has a maximum destructive effect on a professional
relationship between married persons and their doctors, which falls within a zone of privacy.

• This case involves a zone of privacy, which is older than (l) the Bill of Rights, (2) political parties, or (3) our school system .
•

That zone of privacy involves marriage (an intimate relationship), which is considered sacred .

• Marriage promotes: (1) a way of life, (2) harmony in living, and (3) bilateral loyalty.
• Rule: "[A] governmental purpose to control or prevent activities constitutionally subject to state regulations may not be achieved by
means which sweep unnecessarily broadly and thereby invade the area of protected freedom." [p. _ _)

•

Rule: The First Amendment contains "a penumbra where privacy is protected from governmental intrusion.'' [p. _ _)

•

Note: You may record more of the Court's rationale and specific rules here:

• Concurring Opinion (Justice White):
• Dissenting Opinions (Justices Black & Stewart):
• Note: This opinion addressed the use of contraceptives, etc. by married persons.
Page 2 of2
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EQUAL PROTECTION ILLUSTRATION
CASE: BROWN v. BOARD OF EDUCATION, 347 U.S. 483 (1954) [Brown I)
Facts: African American minors were "denied admission to schools attended by [W]hite children." They sought "the aid of the courts in obtaining admission
to the public schools of their . . . community on a nonsegregated basis." These cases are from four states: Delaware, Kansas, South Carolina, and Virginia.
[p.

1

Standard of Review: Strict Scrutiny Test (Government has the burden of proving a "compelling interest" to justify its racially discriminatory classification).
Classification(s) Involved: Race (A suspect classification requiring close examination of the governmental classification - maximum judicial scrutiny).
Fundamental Right(s) (If Any):
STATUTE OR
GOVERNMENT CONDUCT
BEING CHALLENGED

State enforced
segregation "requiring
segregation according to
race." [p.
]

GOVERNMENT'S
PURPOSE OR INTENT OF
STATUTE OR CONDUCT

• Segregation of children
in public schools
according to race.
• The denial of an
integrated education to
African Americans.

IMPACT OR EFFECT OF STATUTE
[On Claimant's Individual Rights]

CONSTITUTIONAL
RIGHTS ALLEGEDLY
VIOLATED

• Invidious racial discrimination against
African American children in public schools.

Violation of
claimants' Equal
Protection rights
under the 14th
Amendment.
(Equal Protection
Clause - U.S. Const.
amend. XIV, § 1).

• African American and White children were
not allowed to attend public schools together.
• Public schools in the African American
communities were not equal to those in the
White communities.
• Separation by race generates a feeling of
inferiority in the African American children
regarding their status in society. [p._]
• Segregation by race tends to "retard the
educational and mental development of . . .
[African American] children:· [p._]
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EQUAL PROTECTION ILLUSTRATION
CASE: BROWN v. BOARD OF EDUCATION, 347 U.S. 483 (1954)

I.

ISSUE:

"Does segregation of children in public schools solely on the basis of race, even though the physical facilities and other 'tangible '
1
factors may be equal, deprive the children of the minority group of equal educational opportunities?" Yes [p.
II.

COURT'S CONCLUSION AND HOLDING:

Court concluded "that in the field of public education the doctrine of 'separate but equal' has no place. Separate educational facilities
are inherently unequal. Therefore, we hold that the plaintiffs and others similarly situated from whom the actions have been brought
are, by reason of the segregation complained of, deprived of the equal protection of the laws guaranteed by the Fourteenth
Amendment." Brown I (1954) [Casebook by Barron Et. al. (8th ed. 2012)]
III.

COURT'S RA TIONALE {Including Principles):

•

Education "is a principal instrument in awakening the child to cultural values, in preparing him for later professional training, and
in helping him to adjust normally to his environment. [I]t is doubtful that any child may reasonably be expected to succeed in life
if he is denied the opportunity of an education. Such an opportunity, where the state had undertaken to provide it, is a right which
must be made available to all on equal terms." [p.
1

•

The Court stated, "[tJo separate ... [the African American children] from others of similar age and qualifications solely because of
their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way
unlikely ever to be undone. The effect of this separation on their educational opportunities was well stated by a finding in the
Kansas case by a court which nevertheless felt compelled to rule against the [African American] . . . plaintiffs:"
Segregation of white and colored children in public schools has a detrimental effect upon the colored
children. The impact is greater when it has the sanction of the law; for the policy of separating the races
is usually interpreted as denoting the inferiority of the Negro group. A sense of inferiority affects the
motivation of a child to learn. Segregation with the sanction of law, therefore, has a tendency to retard
the educational and mental development of Negro children and to deprive them of some of the benefits
they would receive in a racially integrated school system. [p.
1
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EQUAL PROTECTION AND DUE PROCESS ILLUSTRATION
CASE: LOVING v. VIRGINIA, 388 U.S.1 (1967)
•

•
•
•
•

VIRGINIA STATUTE: Prohibited interracial marriages involving White persons. Non-whites were allowed to marry each other.
CLASSIFICATION: RACE
FUNDAMENTAL RIGHTS (if any): 1) Marriage-related interests; 2) Procreation (to an extent)
STANDARD OF REVIEW: Strict Scrutiny Test
FACTS: "[T]wo residents of Virginia, Mildred Jeter, an [African American] .. . woman, and Richard Loving, a [W]hite man, were married in the District of
Columbia pursuant to its law. Shortly after their marriage, the Lovings returned to Virginia and established their marital abode in Caroline County. [They were
subsequently convicted of violating Virginia's ban on interracial marriage.] (p. ___]

INDIVIDUAL RIGHTS
ALLEGEDLY VIOLATED
(Impact or Effect of Statute)

STATE'S INTERESTS,
PURPOSES, OR OBJECTIVES [p._]
Preservation of"racial integrity" of the State's citizens.

l. Violation of the Equal Protection Clause of the 14th
Amendment.

Prevention of the "corruption of blood."
3. Prevention of the creation of a " mongrel [mixed] breed
of citizens."

2. Discrimination based on racial classification.

3. The law burdens fundamental rights - marriage and
procreation (Due Process and Equa l Protection Clauses
of the 14th Amendment).

4. Prevention of the destruction of " racial pride."

5. Traditionally, marriage has been regulated by the states
without federal intervention.

4. Violation of substantive DIP - 14th Amendment 
Iiberty interest.

6. Based on the I0th Amendment, the regulation of
marriage should be left exclusively to state control.

5. The law burdens the freedom to marry - a fundamental

7. Promotion of"White Supremacy."

civil right.
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EQUAL PROTECTION AND DUE PROCESS ILLUSTRATION
CASE: LOVING v. VIRGINIA, 388 U.S. 1 (1967)
I.

ISSUE:

" [W]hether a . . . [statute] adopted by the state of Virginia to prevent marriage between persons solely on the basis of racial classifications violates
the Equal Protection and Due Process Clauses of the Fourteenth Amendment?" - YES [p._ _]
II.

COURT'S HOLDING:

A statutory scheme adopted by the State of Virginia to prevent marriages between persons solely on the basis of racial differences violates the
Equal Protection (E/P) and Due Process (DIP) Clauses of the 14th Amendment. [p._ _]
III.

COURT'S RATIONALE (Including Principles):

•

The Court stated that it has consistently over the years "repudiated '[d]istinctions between citizens solely because of their ancestry' as being
' odious to a free people whose institutions are founded upon the doctrine of equality.' [Citation]. At the very least, the Equal Protection Clause
demands that racial classifications, especially suspect in criminal statutes, be subjected to the 'most rigid scrutiny,' ... and, if they are ever to
be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial
discrimination which it was the object of the Fourteenth Amendment to eliminate." [p. _ _]

•

Some members of the Court stated that "they ' cannot conceive of a valid legislative purpose which makes the color of a person's skin the test
of whether his conduct is a criminal offense.'" [p. _ _]

•

"There is patently no legitimate overriding purpose independent of invidious racial discrimination which justifies this [state statute] ... . The
fact that Virginia prohibits only interracial marriages involving white persons demonstrates that the racial classifications must stand on their
own justification, as measures designed to maintain White Supremacy. We have consistently denied the constitutionality of measures which
restrict the rights of citizens on account of race. There can be no doubt that restricting the freedom to marry solely because of racial
classifications violates the central meaning of the Equal Protection Clause." [p. _ _]

•

The statutes involved here "deprive the Lovings of liberty without due process of law in violation of the Due Process Clause of the Fourteenth
Amendment. The freedom to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by
free men." [p. _ _]

•

"Marriage is one of the 'basic civil rights of man,' fundamental to our very existence and survival. [Citation]. To deny this fundamental
freedom on so unsupportable a basis as the racial classifications embodied in these statutes, classifications so directly subversive of the
principle of equality at the heart of the Fourteenth Amendment, is surely to deprive all the State's citizens of liberty without due process of
law." [p. _ _]

•

"The Fourteenth Amendment requires that the freedom of choice to marry not be restricted by invidious racial discrimination. Under the
Constitution, the freedom to marry or not marry a person of another race resides with the indi vidual and cannot be infringed by the State."
[p. _ _]
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COMMON LAW NEGLIGENCE VS. NEGLIGENCE PER SE
00

- - - - - - - - - - - - - -,N

COMMON LAW NEGLIGENCE (NQ Statute Involved)

NEGLIGENCE PER SE <Statute Involved)

l
Duty
Common Law Standard of Care
Required conduct is described in one of the fo llowing standards:
I. Reasonable Person Standard;
2. Professional Standard;
3. Common Carrier Standard;
4. Child Standard; or
5. Other common law standards.

l
Breach
Defendant failed to comply with the Common Law Standard of Care
(Example: D's departure from the reasonable person standard).

l
Cause in Fact
Defendant's failure to comply with the Common Law Standard was the
actual or factual cause of P's injury).

l
Proximate Cause
Defendant's failure to comply with the Common Law Standard was the
legal cause of P 's injury.

l
Damage
•

Defendant's failure to comply with the Common Law Standard resulted in
the P's in jury or harm.

1
Duty

....
....
....
....
....

Statutory Standard of Care (Statute - civil or criminal - or other enacted law
describes the conduct required or prohibited)
In order for the statute to be an applicable standard:
1. P must be in class of persons intended to be protected by the statute; and
2. P's harm must be of a type intended to be prevented by the statute.

l
Breach
Defendant failed to comply with the Statutory Standard of Care
(Example: D's departure from the requirements of the statute).

l
Cause in Fact

.

Defendant's failure to comply w ith the Statutory Standard was the actual or
factual cause of P's inj ury.

l
Proximate Cause
Defendant's failure to comply with the Statutory Standard was the legal
cause of P's injury.

l
Damage
•

Defendant's failure to comply with the Statutory Standard resulted in the
P ' s injury or harm.

_
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VIOLATION OF STATUTE (NEGLIGENCE PER SE)
DUTY
(Obligation based
on applicable
statute)

-,

/-

{

I

I
I
I
I
I
I
\

In order for the statute to be an
applicable
standard,
thereby
imposing a statutory duty:
1. P must be in a class of persons
intended to be protected by the
statute; and
2. P's harm must be of a type
intended to be prevented by th e
statute.

\
:

I
I
I
I
I
I
/

CAUSATION
,

~

' Cause in Fact '
- - - - - - - - - - - - - - .,.'

+

~

(
1

Proximate Cause

\

'-------------~/.

BREACH
(Violation of
applicable statute 
departure from
statutory duty).

D's violation of statute was the
actual or factual cause of P 's
injury - i.e., "but for" the D's
violation of the applicable
statute, the injury to the P
would not have occurred.

D's violation of statute was
the legal cause of P's injury
1.e., D should have
reasonably foreseen that his
negligent conduct
(that
violated
an
applicable
statute) would cause the
consequences.

P's m1ury was
caused
by
D 's
violation
of
the
applicable statute.
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VERSION A
(SECOND RESTATEMENT OF TORTS)
BALANCING TEST
MAGNITUTE OF RISK AND UTILITY OF ACTOR'S CONDUCT:
DETERMINATION OF REASONABLENESS
Formula: MR vs. UC or BAC (Restatement (2d) of Torts)

R(2d) of Torts § 293
MAGNITUDE OF RISK (MR)
Extent of the chance that the Defendant's
conduct will cause harm;
Extent of harm likely to be caused by
Defendant 's conduct - likelihood of harm;
Social value of the interest(s) that are
endangered OR are imperiled under the law;
Number of individuals whose interests are
likely to be interfered with or intruded upon IF
the risk results in harm or injury.

If this side is heavier (MR outweighs UC or BAC), then
Defendant's conduct was

UNREASONABLE -

Breach of duty

occurred; thus, the Defendant's conduct was negligent.

R(2d) of Torts § 292
UTILITY OF CONDUCT
(UC)
(Social value of Defendant's conduct or
benefit to public)

BURDEN OF ALTERNATIVE CONDUCT
(BAC)
(Alternative or optional conduct that would
have prevented the harm)
If this side is heavier (UC or BAC outweighs MR), then
Defendant's conduct was REASONABLE - NO
duty occurred; thus, the Defendant's conduct

ne@licent,

breach of
was NOT

PROBLEM "A"
A Pure Food Act, which provides that "any person selling unwholesome or
poisonous food shall be guilty of a crime." A sells to B a turkey sandwich which is
contaminated and unwholesome, and as a result B is made ill by food poisoning. A
has exercised all possible diligence and care in purchasing the ingredients and
preparing the sandwich. B brings an action against A for negligence per se seeking
$100,000 in damages. Should A be held liable? Explain. (Source: Restatement
(2d) of Torts § 288 Illus. (American Law Institute 1965).

PROBLEM "B"
A statute "prohibits the delivery of speeches subversive of the constitution of the
state." In violation of the statute, A delivers such a speech on a public highway. A
crowd collects, a number of persons stand on the cellar door ofB. Their weight
causes the door to collapse, and they are injured. C, who suffers serious injuries,
sues A for negligence per se seeking $500,000 in damages. Will C prevail in his
suit against A? Explain. (Source: Restatement (2d) of Torts § 288 Illus. 4
(American Law Institute 1965).

31

PROBLEM "C"
In war time, pursuant to a statute authorizing him to do so, the governor of a
state issues an executive order fixing a speed limit of 35 miles an hour on state
highways. The statute and the order state that the government needs to conserve
gasoline and tires as necessary war materials. A drives on the state highway at a
speed of 40 miles an hour, but otherwise exercises reasonable care. While doing
so, A has a collision with B, as a result of which B is injured. Will B recover
damages from A for negligence per se? Explain. (Source: Restatement (2d) of
Torts § Illus. 1 (American Law Institute 1965).

PROBLEM "D"
A statute, which "requires railroads to fence their tracks", is construed as
intended to prevent injuries to animals straying onto the right of way who may be
hit by trains. In violation of the statute, the A Railroad fails to fence its track. As a
result, two of B's cows wander onto the track. One ofthem is hit by the train; the
other is poisoned by weeds growing beside the track. B sues A Railroad for
negligence per se. Will B recover damages? (Source: Restatement (2d) of Torts §
288 Illus. 5 (American Law Institute 1965).

32

PROBLEM "E"
This is an action to recover for personal injuries sustained by plaintiff, a
child four years old, in playing on a railroad turntable maintained by defendant.
The turntable was located between two branches of defendant's line. A path or
footway, in common use by the general public, and by plaintiffs family, passed
within about 70 feet of the turntable. The turntable had a movable bolt by which it
could be held in position and was provided with a padlock. The defendant ' s rules
required its employees to keep the turntable locked when not in use, but there was
evidence that this rule was frequently disregarded and that one of the staples was
so loose that the turntable could be unfastened without difficulty. Plaintiff, in
company with other young children, found the turntable unlocked and unguarded.
Plaintiff got on the turntable, and when the other children set it in motion,
plaintiffs foot was caught between the rails and severed at the ankle joint. The
defendant railroad was aware of the turntable' s condition and that children
frequently played on it. It would have taken little money and time to fix the
turntable, lock it, and keep it guarded. Plaintiff sues defendant for negligence.
How would the Balancing Test apply in determining the reasonableness of the
defendant 's conduct? Explain. (Source: Chicago. B. & Q.R.Co. v. Krayenbuhl, 91
N.W. 880 (Neb. 1902).
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A Methodology for Teaching Constitutional Law
CONSTITUTIONAL LAW: PRINCIPLES AND POLICY, 5th Edition. By
Jerome A. Barron,t C . Thomas Dienes,tt Wayne McCormack,*
and Martin H . Redish.** Charlottesville, Virginia: Michie Law
Publishers, 1996. Pp. xxxvii, 1542.
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II. Pedagogical Goals, Contents, and Structure of the
Casebook . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Ill. A Method of Teaching Constitutional Law from the
Casebook . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
A . Pedagogical Goals . . . . . . . . . . . . . . . . . . . . . . .
B. Levels of Learning . . . . . . . . . . . . . . . . . . . . . .
C . A Consideration of Leaming Modalities and
Learning Styles . . . . . . . . . . . . . . . . . . . . . . . . .
D . Using the Casebook, Problems, Charts, and
Diagrams: My Teaching Methodology . . . . . . . .
E. Use of Tutorial and Review Sessions . . . . . . . . . .
F. Use of Practice Exams . . . . . . . . . . . . . . . . . . . .
IV. Conclusion: An Evaluative Note . . . . . . . . . . . . . . .
Appendix: Sample Constitutional Law Diagrams and
Charts Illustrating the Casebook . . . . . . . . . . . . . . . .
1. Standing Concept . . . . . . . . . . . . . . . . . . . . . . .
2. Third Party Standing [Prudential Standing] . . . . .
3. Mootness Concept . . . . . . . . . . . . . . . . . . . . . .
4. Procedural Due Process . . . . . . . . . . . . . . . . . . .
5. Substantive Due Process . . . . . . . . . . . . . . . . . .
6. Equal Protection Analysis . . . . . . . . . . . . . . . . .

t
tt

808
809
816
816
817
820
821
825
826
827
828
829
830
831
832
833
834

Lyle T . Alverson Professor of Law, George Washington University Law School.
Patricia Roberts Harris Resident Professor of Law, George Washingt.on University Law

School.

t

Professor of Law, University of Utah College of Law.

:t:f Louis & Harriet Ancel Professor of Law, Northwestern University School of Law.
•
Professor of Law, Thurgood Marshall School of Law; B.S. 1970, Cheyney University
of Pennsylvania; J.D. 1974, Texas Southern University; LL.M. 1981 , University of Pennsylvania.

Seattle University Law Review

808
7.
8.

[Vol. 21:807

Brown v. Board of Edu.cation (Brown I) . . . . . . . . .
Reverse Discrimination (State) . . . . . . . . . . . . .

I.

835
836

INTRODUCTION

My approach to teaching constitutional law concepts has become
more exciting, interesting and thorough by utilizing Barron, Dienes,
McCormack, and Redish's Constitutional Law: Principles and Policy. 1
The authors of this casebook are full professors of law whom I respect
as distinguished experts in the field of constitutional law. Barron and
Dienes are also coauthors of two study aid texts designed to supple
ment the casebook: a Nutshell Series outline 2 and a Black Letter
Series outline. 3 These provide summaries of constitutional law
intended to assist the student in recognizing and comprehending the
principles and issues of law covered in this casebook and others.
The traditional coverage and format of the Barron, Dienes,
McCormack, and Redish casebook is compatible with the teaching
methodology I employ in my class, while still allowing for flexibility
in the way in which the material is conveyed to the students. I have
examined other constitutional law casebooks produced by various
publishing companies and have used two others which I found to be
enjoyable and of average value. Those two others that I have used,
however, were not as detailed and comprehensive as the Barron,
Dienes, McCormack, and Redish casebook. In order to adequately
prepare students for exams, I had to supplement those texts by having
the students read additional materials procured from the Barron,
Dienes, McCormack, and Redish casebook, which is the main reason
I began using it again. My use of the Barron, Dienes, McCormack,
and Redish text, morever, has proven to be quite effective in preparing
my students for law school examinations, the bar exam, and other
projects requiring knowledge of constitutional law.
This essay addresses the pedagogical goals, contents, and structure
of Constitutional Law: Principles and Policy and a method of teaching
Constitutional Law from this casebook. The methodology component
of the essay provides an overview of the following: pedagogical goals
in using the casebook; a consideration of learning modalities and
learning styles; levels of student learning; utilization of the case
method, problem-solving approach, question-answer approach, oral

1. JEROME A. BARRON ET AL ., CONSTITUTIONAL L .'\W: PRINCIPLES AND POLICY (5th
ed. 1996 & Supp. 1997).
2. JEROME A . BARRON & C. THOMAS DIENES, CONSTITUTIONAL LAW IN A NUTSHELL
(3d ed. 1995),
3. JEROME A . BARRON & C . T HOMAS DIENES, CONSTITUTIONAL LAW (4th ed. 1995).
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argument approach, Socratic method, and lecture approach using
illustrations, diagrams, and charts; use of tutorials; use of reviews; and
use of practice exams.

II.

PEDAGOGICAL GOALS, CONTENTS, AND STRUCTURE
OF THE CASEBOOK

In their preface, Barron, Dienes, McCormack, and Redish identify
a common theme that applies to all five editions o(their book. That
theme, which is also referred to as their goal, is "to produce a teaching
tool rather than a constitutional encyclopedia." 4 In addition to this
overall goal, the authors' objective is to create in the professor and the
student the "excitement and ferment" that is produced by the newer
case law and law review literature. 5 Although the production of law
review articles has increased a great deal in recent years, the authors'
goal is still to familiarize the readers with some of the scholarly
literature related to the issues raised in the casebook. While the
selections utilized from this large volume of law review literature is
more concise in this latest edition of the textbook, they are still
comprehensive. 6
The authors have attempted, in their editing of the cases, to show
distinctions among the current United States Supreme Court justices._
Since the nine justices today are not reluctant to write highly individual
separate opinions, this has made the process of editing to condense the
cases for casebook purposes a more critical and arduous task for the
·
authors.7
As I describe the contents and the structure of the casebook, a few
more pedagogical goals will be identi£ed as they relate to different
chapters throughout the book. This will further establish the authors'
objective in this fifth edition of their casebook to place a high value on
"teachability and brevity. " 8
The casebook has 154 2 pages, including the table of cases and
index. The authors describe the text as one of the shorter constitution
al law casebooks. Although the users of the book have indicated their
preference for a larger typeface, the authors decided to retain the same
size typeface a second time in this edition. 9

4. BARRON ET hL., supra note 1, at v. According to the authors, this goal is becoming
more and more difficult to achieve.
5. Id. at vii.
6. Id. at v & vii.
7. Id. at v.
8. Id. at vii.
9, Id. at v .
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The text of the "Constitution of the United States" is at the front
of the book following the table of contents, which I prefer over the
placement in the rear of the book where it was located in previous
editions. 1° Following the Constitution is a table entitled "Justices of
the United States Supreme Court." 11 This table includes the names
of all of the justices from 1789 to the present and the names of the
presidents who were in office during those years. 12 I find this
information to be quite useful in discussing the cases and assigning
research projects about the justices.
In an attempt to achieve their pedagogical goals and aid the
student in developing an understanding of constitutional law concepts,
the authors have compartmentalized the subject in the casebook as
follows:
• The Introduction, which has proven to be popular with students
and professors, provides a ten-page "Brief Overview of American
Constitu tionalisrn." 13 This opening to the casebook contains primari
ly historical information addressing such topics as rebellion and
independence of the English colonies, state constitutions and the
Articles of Confederation, drafting and ratifying the United States
Constitution, intellectual and structural traditions of the Constitution,
stages of American constitutional history, and the process and
significance of appointing Supreme Court justices.
• Chapter I focuses on judicial review as an instrument of
American Constitutionalism. 11 This chapter begins with an examina
tion of the judicial review theory in a democratic society. The three
sections comprised in this chapter address the following: (1) Marbury
v. Madison 15 and Martin v. Hunter's Lessee 16 as examples of the
decisional sources of judicial review as practiced in the United States
and an examination of the history and theory behind Marbury and
Martin; (2) a discussion of the various theories concerning the ways in
which the judicial review power may be utilized; and (3) a discussion
of the political question concept illustrated by a narrow group of cases
in which the Supreme Court declines to exercise its judicial review

10. Id. at xxi-xxxvii .
11. Id. at x:xxix-xlvii.

12. Id.
Id. at 1- 10.
Id. at 11 -58.

13.
14.
15.
16.

5 U .S. (1 Cranch) 137 (1803), reprinted in BARRON ET AL., supra note 1, at 13.
14 U.S. (1 Wheat.) 304 (1816), reprinted in BARRON IT AL., supra note 1, at 23.
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authority if either of six factors have been met, 17 as identified in
Baker- v. Carr.18
• Chapter I I contains a discussion of the structure or formation of
federalism, introducing the fundamental dimensions of the federalism
concept. 19 Federalism has been described as including the "interrela
tionships among the states and relationship between the states and the
federal government." 20 This chapter emphasizes the ambit of federal
powers and some of the structural restrictions on state government
authority including such cases as McCulloch v. Maryland 21 and U.S.
Term Limits, Inc. v. Thornton. 22 Since this material is only an
introduction to the dimensions of federalism, federal and state powers
and the limitation placed on those powers are examined in more detail
in other chapters of the casebook. 23 The authors state the basic issue
to be considered while one is reading this chapter as "whether the
federal government is created by a collection of independent states
(implying state dominance) or is instead a creature of all the people
(implying that the states are subordinate units)." 24
• Chapter III explores the national legislative power by emphasiz
ing the commerce power, the taxing and spending powers, and federal
legislation in aid of civil rights and liberties.25 The historical develop
ment of the commerce power is examined by stressing the establish
ment of the foundation of the commerce authority, direct and indirect
effects tests, the New Deal confrontation, economic regulation,
protection of civil rights under the Commerce Clause, and limits on
the commerce power. These limitations on the commerce power
involve the regulation of state activities and the Tenth Amendment,
and the "substantial effects" concept. 26
• Chapter IV concentrates on the regulatory powers of state and
local governments (when local governments act on behalf of the state
as agents). 27 In addressing the state power in American federalism,
the chapter focuses on the ambit of state power, the sources of that
power, and the restrictions on the exertion of that power originating

17.
18.
19.
20.
21.
22.
23.

BARRON ET AL. , supra note 1, at 37.
369 U.S. 186 {1962), 'l'eprinted in BARRON ET AL., sup'l'a note 1, at 34.
BARRON ET AL., supra note 1, at 59.
BLACK'S LAW DICTIONARY 612 {6th ed. 1990).
17 U.S. (4 Wheat.) 316 (1819), uprinted in BARRON ET AL. , supm note 1, at 62 .
514 U.S. 779 (1995), reprinted in BARRON ET AL. , supra note 1, at 73.
BARRON ET AL., supra note 1, at 59.

24. Id.
25. Id. at 89-188.
26. See id.

27. Id. at 189.
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from the division of authority between the federal and state govern
ments. This chapter stresses such topics as the state's authority to
regulate commerce and the dormant Commerce Clause doctrine,
discrimination against commerce, undue burdens on interstate
commerce, the state as a market participant, interstate privileges and
immunities, and the preemption of the state power to regulate
interstate commerce by Congress or the Constitution. 28
• Chapter V provides a discussion of executive and congressional
relations, and the doctrine of the separation of powers between the
executive and legislative branches of the government. 29 The domi
nant focus here is on the national government's task of maintaining the
crucial function of separation of powers while carrying out the
important functions of the govemment. 30 Additionally, this chapter
explains how the separation of powers doctrine has been treated in the
interaction between the executive and legislative branches of the
government. 31 The main topics covered in this chapter include
executive powers, congressional lawmaking, the foreign affairs power,
the war power, executive privilege, and executive and legislative
immunity.32
• Chapter VI addresses substantive limitations on governmental
power imposed by the Fifth Amendment Due Process Clause and
section one of the Fourteenth Amendment (namely the Privileges and
Immunities Clause, Due Process Clause, and Equal Protection
Clause). 33 Additionally, there are discussions of selected incorpora
tion versus total incorporation of the Bill of Rights into the Fourteenth
Amendment Due Process Clause (liberty component), and procedural
due process related to civil proceedings.34
• Chapter VII explores two forms of substantive due process:
economic substantive due process and fundamental rights substantive
due process. 35 The rise and fall of the economic form of substantive
due process is traced. In addition, the authors present recommenda
tions for greater judicial examination of economic regulations by
utilizing due process or some other constitutional remedy. 36 Cases

28.
29.
30.
31.
32.
33.
34.
35.
36.

Jd. at
Jd. at
Id. at
Id. at

189-258.
260-61.
260 .
260-61.
See id. at 259 -372.
Id. at 373-74.
Id. at 393-401, 373-406.
Id. at 407 -08.
Jd. at 407 .
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such as Lochner v. New York 37 and Nebbia v. New York 38 are includ
ed in the economic substantive due process section of Chapter VII,
along with additional discussions related to the Takings Clause and the
Contracts Clause. The fundamental rights substantive due process
component of the chapter traces the evolution of fundamental personal
rights doctrine involving rights related to privacy (e.g., contraception
and abortion), marriage, and family. 39 Topics such as homosexuality
and liberty, the right to personal lifestyle choices, rights to treatment
and protection, and the right to refuse treatment are also addressed in
this chapter. 40
• Chapter VIII examines the meaning of equal protection and
contains a wider range of issues for the reader to analyze. 41 The
content reveals a great deal of discussion concerning the importance of
race in American society. Although it is clear from the cases that the
Supreme Court considers race issues significant, the Court is severely
divided on how to resolve these issues. 42 For example, the effect of
Adarand Constructors, Inc. v. Pena, 43 applying the strict scrutiny
standard of review to racial preferences in federal government
contracts, is examined. A new section was added to this chapter
pertaining to racial classifications in voting districts in which the
authors report and analyze, for example, Bush v. Vera 44 and Miller v.
Johnson. 45 The case of Romer v. Evans, 46 in which the Court reject
ed Colorado's anti-gay rights constitutional provision, is reported and
analyzed reflecting new dimensions for review using the rational basis
test and new dimensions for gay rights issues. 47 Information in the
notes concerning discrimination based on sexual preference has been
expanded along with the section covering gender-based discrimina
tion.48 For instance, extensive treatment is given to the case of United
States v. Virginia, 49 in which the Court rejected single-sex education
at a publicly-supported military school.
·

37.
38.
39.
40.
41.

198 U .S. 45 (1905), Tep-rinted in BARRON ET AL., sup,-a note 1, at 409.
291 U .S. 502 (1934), reprinted in BARRON ET AL., supra note 1, at 418.
BARRON ET AL., supTa note 1, at 407.
See id. at 407-558.
Id. at 559.

42 . Id. at vi.
43. 515 U.S. 200 (1995), reprinted in BARRON
44. 517 U.S. 952 (1996), reprinted in BARRON
45. 515 U.S. 900 (1995), reprinted in BARRON
46. 517 U.S. 620 (1996), reprinted in BARRON
47. BARRON ET AL., supra note 1, at vi, 570.

ET AL.,
ET AL. ,
ET AL.,
ET AL.,

supra note 1, at 687.
supra note 1, at 706.

supra note 1, at 701.
supra note 1, at 570 .

48. Id. at vi; see also iii. at 559-886.
49: 518 U.S. 515 (1996), Teprinted in BARRON ET AL., supra note 1, at 750.
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In short, Chapter VIII presents a comprehensive treatment of
equal protection comprising such topics as: traditional equal protection
(rationality review); suspect classifications .(race, alienage, national
origin); discriminatory purpose and impact; discrimination in educa
tion; benign quotas, preferential treatment, and affirmative action
related to education and employment; race-conscious voting districts;
quasi-suspect classifications (gender, illegitimacy); rational basis "with
teeth"; fundamental rights and interests (interstate migration, marriage,
family, equal access to the franchise, equal access to courts); and
limitations on fundamental rights and interests, such as welfare and
abortion funding, and economic inequalities related to a right to an
education.so
• Chapter IX provides a detailed coverage of freedom of expression
explaining, among other things, the content-based and content-neutral
distinction. 51 The organization of this chapter is different from
previous editions, and a new and separate section on freedom of
association has been added.52 Consequently, the four major compo
nents of Chapter IX discuss the free speech doctrine, the calibration or
adjustment of First Amendment protection (commercial speech and
obscenity), freedom of the press, and freedom of association. 53
Specific topics within these categories include: the clear and present
danger doctrine; offensive language; symbolic speech; speech in school
settings and the military; publicly funded speech; speech in the public
forum; time, place and manner regulations; prior restraint doctrine;
overbreadth doctrine; commercial speech (advertising and solicitation);
obscene and indecent speech; defamation; privacy; media access to
information; access to the electronic and print media; and freedom of
association related to organizations and associating for election purposes
(campaign spending and political patronage).54
• Chapter X focuses-on freedom of religion, emphasizing as its
theme the compatibility and conflict of the Establishment and Free
Exercise Clauses, two aspects of religious freedom. 55 This chapter
discusses the decline of the Lemon v. Kurtzman 56 test and the differ
ences in the Court's responses to the legality of prayer at a high school

See BARRON ET AL., supra note 1, at 559-886.
Id. at 887.
Id. at vi.
Id. at 887-1232.
Id. at vi; see also id. at 887-1232.
55. BARRON ET AL., supra note 1, at 1233.
56. 403 U .S. 602 (1971), reprinted in BARRON ET AL., supra note 1, at 1240.
50.
51.
52.
53.
54.
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commencement in Lee v. Weisman 57 and to a subsidy for theological
speech in the case of Rosenberger v. University of Virginia. 58 The
topics explored in this chapter include: public aid to religious schools;
religion in the pubic schools; government acknowledgment of religion;
the difference between conduct and belief; free exercise and accommo
dation; and government accommodations that tend toward establish
ment.59
• Chapter XI concentrates on the state action concept examining
the courts' and Congress' power to cope with situations involving
behavior that is "nominally private," but that is asserted by claimants
to be offensive to "constitutional values." 60 Topics such as the
following are explored in this chapter: origins of the state action
limitation; the "public function" theory; the "significant state
involvement" theory; and legislating against private action under the
Thirteenth and Fourteenth Amendments. 61
• Chapter XII, the last chapter in the casebook, focuses on
limitations on judicial review, some of which are imposed by the
Constitution and others that are imposed by the Court itself. 62 These
limitations restrict the Court's power to hear certain cases; thus, the
Cou~t may lack jurisdiction to hear a particular case or the case may
be nonjusticiable. The topics emphasized in this chapter include:
congressional control of federal court jurisdiction; the Eleventh
Amendment limitation; the case or controversy requirement; taxpayer
and citizen standing; third-party standing; mootness and timing of
judicial review; and ripeness, prematurity and abstractness. 63
Finally, all twelve chapters of the Barron, Dienes, McCormack,
and Redish casebook contain notes with information describing
pertinent principles and comments concerning the theories in the cases.
These notes preceding and following the principal cases are valuable
because they expound on the cases and assist the reader in his or her
understanding and analysis of the relevant law.

57.
58.
59.
60.
61.
62.
63.

505 U .S. 577 (1992), reprinted in BARRON ET AL., supra note 1, at 1268.
515 U.S. 819 (1995), reprinted in BARRON ET AL. , supra note 1, at 1337.
See BARRON ET AL., supra note 1, at 1233-1342.
Id. at 1343.
See id. at 1343· 1412.
Id. at 1413.
See id. at 1413·96.
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A METHOD OF TEACHING CONSTITUTIONAL LAW
FROM THE CASEBOOK .

Although I have used two other casebooks over the years, I have
used the Barron, Dienes, McCormack, and Redish casebook to teach
my Constitutional Law course for at least six years, because I find it
to be a good teaching tool in preparing my students for class discus
sions, law school examinations on constitutional law, the bar exam, and
other related projects. This casebook is very compatible with my
teaching methodology, and enhances my ability to combine several
techniques and approaches of teaching the subject matter in order to
maximize the learning benefits to my students. I am not saying that
no other constitutional law casebook is compatible with my teaching
methodology. In fact, I can work with all of the casebooks I have seen
in the area. My reason for preferring the Barron, Dienes, McCormack,
and Redish textbook is that it facilitated my teaching methodology by
making it easier to integrate various techniques and approaches of
teaching constitutional law.
The following sections focus on various things I consider before
teaching my course and various methods I utilize to develop in my
students the ability to recognize and understand relevant issues and
causes of action, as well as to understand, analyze, apply, and
synthesize constitutional law principles, cases, and problems (real and
hypothetical). This section will address the following: my pedagogical
goals in using the casebook; levels of learning; learning modalities;
learning styles; use of the casebook, problems, charts and diagrams; use
of tutorials; use of review sessions; and use of practice examinations.

A.

Pedagogical Goals

My pedagogical goals in using the Barron, Dienes, McCormack,
and Redish casebook to teach constitutional law are consistent with
that of the authors and the levels of learning that are listed in
subsection B of this section. The educational objectives that I have
developed assist me in determining the most appropriate teaching
approaches to employ and the proper course materials to utilize.
Those goals are as follows:
1. To communicate a basic knowledge of the United States Constitu
tion, rules and principles, related terminology, and cases.
2. To develop in the student an understanding of the Constitution,
rules and principles, related terminology, underlying rationales
behind the rules and principles, cases, and public policy rationale.
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3.

To develop the ability to analyze cases and problems (real and
hypothetical) by improving the student's issue-spotting and
problem-solving skills.
4. To develop in the student the ability to synthesize the law for
purposes of class discussion of cases, problem-solving activities,
and answering exams.
5. To familiarize students with the backgrounds and philosophies of
the current Supreme Court justices through preparation and
presentation of research papers. Students are assigned a Supreme
Court justice to research.
In brief, the preceding educational goals are compatible with the
content and structure of the casebook. The reason for this compatibili
ty or harmony between my pedagogical goals and the Barron, Dienes,
McCormack, and Redish casebook is as follows: The casebook on the
whole is complete; the selection of cases is quite good; most of the
principal and note cases contain sufficient details; the notes provide
relevant questions, historical and current data, references to legal
periodical and book information, commentary from other scholars, and
information concerning current and former United States Supreme
Court justices; and the structure of the book is traditional. Supplemen
tary real and hypothetical problems are employed to provide problem
solving activities which, in turn, enhance the ability to accomplish my
pedagogical goals.

B.

Levels of Learning

In order to make the most effective use of the Barron, Dienes,
McCormack, and Redish casebook, it has been beneficial for me to
become familiar with levels of learning. This awareness of learning
levels helps me determine which teaching methodology works best for
the intellectual development of the students in my class.
According to Bloom's Taxonomy of cognitive learning, there are
six levels of intellectual development, 64 the highest being six and the
lowest being one. These learning levels are as follows with level 1 as
the easiest and level 6 as the most difficult:

64.
(1984 ),

1 MICHAEL JOSEPHSON, LEARN[NG AND EVALUATION IN LAW SCHOOL 53-54
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BLOOM'S TAXONOMY65
Level 1: Knowledge
Level 2: Comprehension
Level 3: Application
Level 4: Analysis
Level 5: Synthesis
Level 6: Evaluation
A law school hierarchy of learning model has been developed
which is a variation of Bloom's Taxonomy. · It is believed that this
Law School Model Taxonomy (modified learning model for law
schools) more correctly describes the mental processes that pertain to
persons who are attending law school. 66 The following illustrates the
law school intellectual levels of cognitive learning with level 1 as the
easiest or least challenging and level 6 as the most difficult or the most
challenging:
LAW SCHOOL MODEL TAXONOMY 67
Level 1: Knowledge
Level 2: Understanding
Level 3: Issue Spotting
Level 4: Problem Solving
Level S: Judgment
Level 6: Synthesis
Level 1, knowledge, is the lowest and least challenging stage of
intellectual development. This level requires that the student have
"knowledge of specific information" such as constitutional law-related
terminology, rules and principles, facts, and data. 68 Primarily, on this
level "the student's study time is devoted to isolating and memorizing
the terms, rules, definitions, facts, classifications, criteria, trends,
policies, methodologies and forms that he/she must 'know' for the
exam. " 69 In addition, this level requires that the student have
"knowledge of how information is used and organized." 70
Level 2, understanding, is a combination of comprehension and
application. This level entails the student's mental capacity to utilize

65. See id. at 53-57 (explaining the levels of intellectual development identified in Bloom's
Taxonomy); see also JOSEPH F . CALLAH.t.N ET AL., TEACHJNG IN THE MIDDLE AND
SECONDARY SCHOOLS 43-44 (5th ed. 1995).
66. JOSEPHSON, supra note 64, at 57.
67. Id. at 58.
68. Id. at 60-61.
69. Id. at 66.
70. Id. at 62; see also id. at 60 -69 (explaining level of learning t in detail).
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and store data. 71
Comprehension comprises, for example, the
student's ability to paraphrase, interpret, apply, compare, and make
predictions concerning rules, principles, policies, and court holdings. 72
Level 3, issue spotting, and level 4, problem solving, are two
separate intellectual skills that constitute the ability to analyze.
Consequently, these two skills may be referred to as the analysis level
of learning. Issue spotting pertains to "finding and defining prob
lems,"73 whereas problem solving involves the "discussion and
resolution of those problems." 74 Since the development of issue
spotting and problem-solving skills results in the enhancement of
analytical ability, the student who masters these skills will be able to
diagnose a problem, engage in systematic analysis, apply knowledge to
new situations, reason by analogy, and reach sound conclusions. 75
Level 5, judgment, exemplifies the highest use of the analytical and .
evaluative skills required by the issue-spotting and problem-solving
levels of learning. Here the student is required to develop three skills:
(1) "[the] ability to perceive nonlegal aspects of a problem; (2) [the]
ability to integrate nonlegal aspects into the problem-solving process; and
(3) [the] ability to critically analyze individual problems in the context of
the legal process." 76
Level 6, synthesis, is the most difficult and advanced stage of

learning. This skill is evidenced "by an ability to rationalize previously
irreconcilable positions, reorganize, categorize, classify, and otherwise
'pull together' information, policies and concepts. Perspective,
creativity, and wisdom are needed." 77 Since synthesis is such an
advanced intellectual skill, it requires, for example, an essay or a term
paper format. Seldom can a student demonstrate his or her synthesis
ability under exam conditions. 78
In sum, the accomplishment of the preceding levels of intellectual
development is normally necessary for the student to consistently
demonstrate the greatest level of competence in law school courses.
Since the Barron, Dienes, McCormack, and Redish text provides a
thorough coverage of the concepts included in the basic constitutional
law course using cases and notes, the text aids in the development of

71 .
72 .
73.
74.
75 .
76.
77.
78.

Id. at 69.
See id. at 69 .74 (describing level of learning 2 in detail).
Id. at 91.
Id.
See id. at 74-93 (explaining levels of learning 3 and 4 in detail).
Id. at 93 -94; see also id. at 93.96 (explaining level of learning 5 in detail).
Id. at 97.
Id. at 97-98 (explaining level of learning 6 in some detail).
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one's knowledge, understanding, issue spotting, problem solving,
judgment, and synthesis.
C.

A Consideration of Learning Modalities and Leaming Styles

Familiarity with the "learning modalities" and "learning styles"
of my students helps me to determine which teaching methodology will
be the most effective and which approaches work the best with the
Barron, Dienes, McCormack, and Redish casebook. It has been stated
that the most effective teachers are "those who adapt their teaching
styles and methods to their students. Such teachers use approaches
that interest the students, that are neither too easy nor too difficult,
that match the students' learning styles, and that are relevant to the
students' lives. " 79 In other words, the professor should be aware of
a broad range of teaching methods and use those that are most
beneficial and successful with the students in that professor's class.
A "learning modality" has been defined as "the way students
prefer to receive sensory reception, called modality preference, or the
actual way a student learns best, called modality adeptness or
strength." 8° Four learning modalities that have been identified are
visual modality, auditory modality, kinesthetic modality, and tactile
modality. 81 Visual modality means that a student prefers to learn "by
seeing. " 82 Auditory modality means that a student prefers to learn
"through instructions from others or self." 83 Kinesthetic modality
means that a student prefers to learn by "doing and being physically
involved." 84 Finally, tactile modality means that a student prefers to
learn "by touching objects." 85 Sometimes a student's preference for
a certain learning modality may not be his or her modality strength.
Furthermore, a student may have a mixture of modality strengths
which may be altered as the person matures intellectually and has
different experiences. 86 In using the casebook and supplementary
materials in my course, I consider all four of the preceding learning
modalities in order to achieve optimal results, mastery of constitutional
law concepts, and enhanced performance on exams.
79. CALLAHAN ET AL., supra note 65, at 49; see also James Eagar, The Right Tool for the
Job: The Effective Use of Pedagogical Methods in Legal Education, 32 GONZ. L. REV. 389
(1996/1997).
80. CALLAHAN ET AL., supra note 65, at 49 .
81. Id.
82. Id.
83. Id.
84.

Id.

8S. Id.
86. Id. at 49-50.
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Learning style is closely related to learning modality in that
learning style pertains to "the way a student learns best in a given
situation" 87 and how he or she "mentally process[es} ... information
once it has been received. " 88 An example of a classification of
learning styles (containing four categories of learners) includes the
following:
1.
2.

3.

4.

Concrete sequential learners, who prefer direct, hands-on

experiences presented in a logical sequence.
Concrete random learners, who prefer more wide-open explor
atory kinds of activities, such as games, role playing, simula 
tions, and independent study.
Abstract sequential learners, who are skilled in decoding verbal
and symbolic messages, especially when presented in logical
sequence.
Abstract random learners, who can interpret meaning from
nonverbal communications and consequently do well in
discussions, debates, and media presentations.89

In sum, the learning modalities and learning styles of one's
students should be considered in deciding how to use the Barron,
. Dienes, McCormack, and Redish casebook and in choosing the most
effective methodology to convey constitutional law concepts and
theories.

D. Using the Casebook, Problems, Charts, and Diagrams :
My Teaching Methodology
I employ a variety of techniques and approaches which I combine
to form my methodology of teaching constitutional law from the
Barron, Dienes, McCormack, and Redish casebook. My semester-long
class meets four days a week for an hour each day. Students are
required to read the entire Constitution, all of the principal cases and
note cases, and other textual material in the casebook in order to
adequately prepare for class discussions, exams, and other projects.
The casebook allows me the flexibility to convey the material using the
case method, question-answer approach, problem-solving approach,
lecture method, visual-aid approach, and the Socratic-questioning
approach.
Since I teach constitutional law to first-year students, I normally
use a comprehensive briefing method for about three weeks at the

87. Id. at 50.
88. Id.
89 . Id. at 50-51.
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beginning of the course in order to do a thorough dissection of the
cases, and then I move to a more condensed briefing format. As with
most other constitutional law casebooks I have seen, the editing of the
cases by the authors allows for the use of both comprehensive and
condensed briefing techniques. The thoroughness of most of the
principal and note cases in the Barron, Dienes, McCormack, and
Redish casebook is very pleasing to me, especially since I have an
aversion to most cursory educational materials.
In addition to having students brief cases (some of which are
assigned to particular persons in advance), I ask specific questions
about the principal cases, note cases, and other information in the
introductory and note material. Since the authors have included a
number of questions in the notes following the cases, I utilize some of
those in my question-answer approach. For example, the authors have
identified the following questions as difficult and perplexing to the
student who is studying the modern law of equal protection: "How is
the reasonableness of a classification to be determined? What is the
rationale, if any, for different standards of equal protection review? .. .
When does a classification 'significantly burden' a 'fundamental right'
and how does this form of equal protection review relate to substantive
due process analysis?" 90 These and other questions concerning the
cases require the students to exercise their knowledge, understanding,
analysis, and synthesis skills with respect to the cases, principles, and
issues. Being able to understand and analyze the cases and principles
and apply them to different problems is crucial.
The problem-solving approach requires issue spotting and
resolution of those issues. With this approach, I ask students to
analyze hypotheticals in the casebook, problems distributed in class
from other books, and real factual situations reported in the newspaper.
For instance, the following problem is included in the notes of the
casebook:
In November 1994, the California voters passed Proposition 187.
The effect of the measure was to add a provision to the California
Constitution prohibiting the use of state funds for provision of
various services to illegal aliens. Among the services included were
education (both K-12 and higher education), health care, welfare,
and a variety of social services. Thus far, the lower courts have
enjoined operation of Proposition 187 on the basis of Plyler [v. Doe};

90. BARRON ET AL., suprn note 1, at 560.
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but does Plyler dictate the results on all aspects of this measure,
extending beyond education and children? 91

In order to resolve this problem, the student must be able to analyze
Plyler v. Doe92 and apply it to the problem.

Usually, I distribute copies of problems from outside sources
along with an essay outline form on the same day or at least one or two
days before the students discuss the problems in class. Individuals
may volunteer or be assigned to present informal oral arguments in
front of the class with the rest of the students acting as members of the
advocates' law firms or as judges who ask questions at the end of the
presentations. Students are expected to use the Constitution and cases
in the casebook as authorities to support their propositions. Sometimes
the class is divided in half, placing students in two separate law firms
for the purpose of having them argue opposite sides of the issues. I
also use this approach with some of the cases in the text, which
permits the student to present arguments from the majority, concur
ring, and dissenting opinions, as well as arguments from related cases
in the casebook that are cited in the case being argued. The editing of
the cases by Barron, Dienes, McCormack, and Redish makes the cases
concise yet leaves enough details and relevant information in the
majority, concurring, and dissenting opinions for the student to get a
complete understanding of the concepts and the Court's rationale.
Consequently, this facilitates the problem-solving approach.
Discussing real and hypothetical problems in class and having
students present oral arguments in front of the class enhances the
student's knowledge, understanding, issue-spotting, problem-solving,
judgment, and synthesis skills. 93 I have found that students enjoy the
problem-solving approach; probably because it stimulates them, makes
them think about the case law and the Constitution, and requires that
they exercise their application skills.
I have found the combination of the lecture method and the
visual-aid approach to be quite effective in communicating concepts
and enhancing the students' intellectual development. When I begin
a new subject presented in a chapter, I give an overview of that area
using examples, charts, and diagrams that I create. 94 Since I make

91. Id. at 885. See also Plyler v. Doe, 457 U .S. 202 (1982), reprinted in BARRON ET AL.,
supra. note 1, at 873.
92. 457 U.S. 202 (1982), reprinted in BARRON ET AL. , sup-ra note 1, at 873.
93. For information concerning these six levels of intellectual development, see section III.B.
supra and accompanying notes.
94. See the Appendix infra for samples of some of the diagrams and charts I have developed
to use in class and in review sessions to dissect the concepts. Students have utilized these charts
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transparencies of these visual aids, they are shown on an overhead
projector while I am summarizing the material. My charts and
diagrams illustrate the concepts, principles, and cases in the casebook,
which I rely on as one of the sources of the information included in the
charts and diagrams. For example, the following are three of the many
charts and diagrams I have developed that illustrate concepts,
principles, and cases directly from the casebook: (1) Equal Protection
Analysis (illustrating discriminatory purpose and impact, rational basis
standard of review, intermediate standard of review, and strict scrutiny
standard of review); (2) Brown v. Board of EdiLcation 95 (Brown I)
(illustrating various aspects of the case); and (3) Reverse Discrimina
tion (State) (illustrating various aspects of Regents of the University of
California v. Bakke9 6 ). 97 I also utilize the blackboard for illustration
purposes.
Students have told me that the utilization of charts and diagrams,
in conjunction with the casebook and lectures, enhances their knowl
edge, understanding, and analytical skills. The reason behind the
students' positive response to the lecture and visual-aid approaches
may be due in large part to the fact that many students prefer to learn
by seeing and hearing, which is consistent with the "visual modality"
(seeing) and the "abstract sequential learners" (hearing) style of
learning. 98
Finally, I do some Socratic questioning along with the case
method, but the Socratic method is not a dominant technique in my
class. In short, I have found that my students have learned best and
have performed better on exams as a result of my utilization of the case
method, question-and-answer approach, problem-solving approach,
lecture approach, visual-aid approach, review sessions, tutorials, and
practice exams.

and diagrams as study aids in their study of Constitutional Law.
I have also created diagrams and charts for use in my Torts class and review sessions, and
they appear to be quite useful there as well.
95. 347 U.S. 483 (1954).
96. 438 U.S. 265 (1978).
97. See Appendix infra containing these charts and diagrams. See generally BARRON ET
AL., supra note 4, at 559-662.
98. For information concerning learning modalities and learning styles, see section III.C.
suprn and accompanying notes.
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Use of Tutorial and Review Sessions
1.

Tutorial Sessions

In addition to the four days that my class meets to cover the large
mass of material comprised in a basic Constitutional Law course, I
hold my own weekly or biweekly nonmandatory tutorial hour, if
needed, to: (1) review concepts covered in the casebook and in class
that week that need clarification; (2) answer questions that were not
asked in class about the notes in the casebook and constitutional law
in general to clear up misunderstandings; (3) outline and discuss
hypothetical and real problems; ( 4) discuss selected practice exam
questions; and (5) provide any other assistance related to the course.
Thurgood Marshall School of Law also provides a tutorial
program for all first-year courses which is designed to assist the
students in their law studies. There are at least four sections of each
course. Each section of each course is assigned a second- or third-year
student .tutor to review substantive materials, discuss hypotheticals,
administer and discuss practice exam questions, and provide other
study assistance. These sessions meet on a weekly basis, and tutorial
assistance is provided on an individual basis upon request. Although
all of the students do not take advantage of these sessions, most of the
tutors who have worked in the program have been diligent and
effective in helping those students who do participate in the tutorials .
.On the whole, tutorial sessions have proven to be very beneficial and
worthwhile.
2.

Review Sessions

Since I administer several practice exams and real exams during
the semester, it is imperative that I schedule review sessions to explain
all of the concepts covered in the course. These sessions are similar to
bar review sessions, except they are more thorough. Since the Barron,
Dienes, McCormack, and Redish casebook is so comprehensive, it aids
greatly in my coverage of the concepts and the integration of case
examples from the text. I hold three to four reviews a semester on the
weekends and sometimes at night, lasting approximately three to six
hours each. They are open to all first-year students who wish to
attend. I utilize the lecture format explaining all or most constitutional
law concepts, and use a number of illustrations displaying my diagrams
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and charts99 on the overhead projector to break down the complexities
of the subject matter. Materials in the casebook are also referenced.
Since breaks are given throughout the session, students are asked to
hold their questions until just before the break in order to complete the
review within the specified three- to six-hour time frame.
The advantage of holding these reviews is to cover the. subject
without having to stop and briefcases, as is done in class, and to pull
together an entire area of the law in a very thorough fashion. In daily
classes, the student hears bits and pieces of a particular area or concept,
whereas in a review, the student is able to hear and see the whole
concept along with many examples and diagrams clarifying and
applying the relevant principles.
In brief, these review sessions have been in great demand, and,
according to the feedback I have received, they have aided students
significantly in their ability to understand and analyze constitutional
law principles. This, in turn, has enhanced the students' performance
on exams.
F

Use of Practice Exams

My law school administers uniform comprehensive multiple
choice examinations at the end of the semester for Constitutional Law
and the other first -year substantive law courses, constituting fifty
percent of the students' grades in each course. This comprehensive
exam is similar to a bar exam, the purpose being to better prepare
students for the real bar exam. A valuable tool I use to enhance the
students' ability to perform competently on the comprehensive exam
in Constitutional Law is the practice exam. Five practice exams are
administered throughout the semester at a time when the students have
two- or three-hour breaks. Each exam is cumulative for reinforcement
purposes. The number of questions may range from twenty to one
hundred as the semester progresses and more information is covered in
class.
On the first practice exam, the students receive 1.7 or 1.8 minutes
per question to answer the exam similar to the amount of time they
will have to answer the multistate portion of the bar exam; however,
I decrease the time per question with each succeeding exam to force
the students to read and analyze faster and apply multiple-choice exam
techniques more quickly and effectively. Students also receive
materials and hear lectures on strategies for answering multiple-choice

99. See the Appendix infra for samples ofsome of the diagrams and charts I have developed
to use in review sessions and in class.

Teaching Constitutional Law

1998]

827

law questions. Since the learning process involved here also requires
that students be aware of why they selected or rejected certain answers,
my tutor is normally responsible for discussing the answers to practice
exams in his or her tutorial session. I am also available to discuss the
questions in my office or at my tutorials.
In sum, the students receive two minutes per question on the two
real interim exams I administer, and that same amount of time on the
comprehensive exam administered at the end of the semester.
Consequently, reducing the time for each of the five practice exams,
and providing opportunities to review those exams, have helped
considerably in increasing my students' chances for success on all of
their real exams, especially the comprehensive examination. Mandato·
ry reviews of my two interim exams have also helped significantly in
correcting deficiencies.

IV.

CONCLUSION: AN EVALUATIVE NOTE

The Barron, Dienes, McCormack, and Redish casebook is
traditional, detailed, comprehensive, organized, and well researched.
Clearly, it helps the reader to understand, analyze, and synthesize the
law. The selection of cases is very good in that it provides the student
with sufficient information to prepare for law exams, the bar exam, and
projects requiring an understanding of constitutional law principles.
The notes after the principal cases are very informative and extensive,
providing the reader with summaries of related cases, background data,
excerpts from law review articles and books, opinions from other
scholars, questions raising hypothetical situations, explanations of court
holdings and law in the cases, and comments concerning the philoso
phies of the Supreme Court justices. The only suggestion I would like
to make to the authors to enhance this casebook further would be the
inclusion of hypothetical problems throughout the chapters. In short,
I enjoy using this casebook in my course, and it clearly works well with
my pedagogical goals and teaching methodology.
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APPENDIX
Sample Constitutional Law Diagrams and Charts
Illustrating the Casebook

SOURCES FOR APPENDICES
BAR BRI BAR REVIEW (1997).
JEROME A. BARRON ET AL., CONSTITUTION,'\L LAW: PRINCIPLES
AND POLICY (5th ed. 1996).
JEROME A. BARRON & C. THOMAS DIENES, CONSTITUTIONAL LAW

(4th ed. 1995).
BLACK'S LAW DICTIONARY (6th abr. ed. 1991).
JOHN E. NOWAK & RONALD D . ROTUNDA, CONSTITUTIONAL LAW

(5th ed. 1991).
ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND
POLICIES ( 1997).
PHIL PRYGOSKI, CONSTITUTIONAL LAW (2d ed. 1996).
WEST BAR REVIEW, CONSTITUTIONAL LAW (1995).
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rrom livinJ together (i.e. CllllSiDs or g11nd

j

~

-

4. Burden •CIIPQ[ is on the gomnmcnt bccue afunda
lllCIIIII ri&ht is ii1Yolve4.

1) privacy rigba (ll:. rigllls refiled to sex, marriage,

dlild.!Jwiftg, chlkl-r?aring- abo11ion)
b) righllo!mel
c) rigbl10
d) ISt ~ riglus
e) riahl to an aboMJn
• in-•llilllieynle
• infOlllled COllltlll 111le
' posl•Yiability rule
• funding of abortion llll penniucd by swc or
rcc1m1

,_is

I) The riptorapiu1toed11C1Zhiscmkloutsideorpublic:
ICbooll is COilQined rihin lhe ri&hl or princy.

J) nit# mty be I fiadlmcllaJ liberty ffllel'ell in

rel'usifts ulrilllcd mcdi:al lrelllllCIII.

:1~;~~7i9nf1Y p[fal CJeytlfgj,

•l!lhepaue11lisllOl~IIICS111C111ayre

qtlirefi~a,-,-a1m1uis"dclf
11d conwitldq" cridence lllal lhe pllieal would
nolbavcWMledl&ICll-llb&. (Cma(l990)).

6. Righi ora i ~ ldutu toeap,e In IOdotny is 11111
I

fndameatal rillM.

Co_,,_......

ttaln

CopyrlRht C 1998 b:,
Constance F . Patn
AD Rti!hts Rese,rved

EQUAL PROTECTION ANALYSIS

...--------=--~---

3121/98

LEGIS1fTION -ill!" - - - - - - - --.

{Thit is the means/method of achicvtng the objective. Look to see if the law has a db1criminatory

GOVERNMEN~AL~iE~.;mpAct (cR'ect).
(objective, goal, putp<>Se, intent)

~

Diserimin. .Qn must be intent nal , Invidious, irmtional, and orbi~GlTil.\.fATE

- - - - - --'

OR

" - - - -- - -~ 

'------------------------~S~I....A=N~IMRJ)s QiCREYU:w
1. Rational Basts/Rational
2. Intermediate

Retattonshfp Tm

Im

Mil'llimal ScnJtiny
•)

bl

c)

d)

Rel ..ionshtp between the sc,ven'lrnent•1 lnlere.st and
le&illmion g.c bet'\WZTI dM! l11-C111atfon tmd a. le&ltima~ end
.mmlbe~
Ex.amine the. IOVft'ftffle:nt's oedon for II mlh:mal retaliOnShtp
between UN: clulitlclllJon _.., • smz:mlulhk gtw'em.mem
obJecdYe..
Must
be
o
mdonetfmusmlble bel!I. for- ttie
classttie11tionlleslsta1Jon .. a.ny eoncelvable. b*tia ~ &.:

votice pow-en. f*:.
O}

Jhmlm el moo« i&on dm cbalh:mdn« Dl:BY to prove the
leek ot • ~ basts ror the lestsladon (must show
thac: the l•w ii arbitray oc lnatk,nell~

0

Tradtllonal rest is cha-=<eril>ed by e1ttrern• Judicial
deference co the lesftlaNre's Jud1ment.

Sl

BeSioMI , , . . UWftl: ,.,..,,. .. ''lYlth lffle"g Co.Jtt Is
looldna: mon: closely at r11tional basis. A clofft n, mu be
r-equbed belwell!!:n the go¥efflfflefttal cl.,.lne.dOl'I and lhe
objedlve. Lessjudlcfal dafe...,.,. I• given. This reflect$•
modem .approach •fter City
Octmmc (1985) and ,ome
other cues.

3. Strict Scrutiny/
compcQing Governmental Int&rest Test
Ma,c.Jmum Scnttiny
{close e xamination of aovemment
cluslficatlon]

Modcn,,tc Scrutiny

{slight examination of e:o~mment c-lasstri<:S.tio,n]
~sump1lon of conadrutionallcy ns to gov•, clusincauon.

[average examination of government
clusiffcation)
a)

l::!la. prasumption orconsdtutlonallty.

sww.amial re.lati.on1hlp betWHtl iJnpm:ta01_
•cvaw,m~nt objeetlves artd the les'slatiein.

b)

Mu u be a.

c)

Thit I• a PVftll·IYIJZC!CI -elassfncadon.

d)

Not a t'ormalty :rw;top1ed tat 01:e the: radanal balis
N'4f 1trict scrutiny ,esQ,

el

Bvr:dm

n

~ U o m · 11enic1er. 'illesftlfflllCy.

a)

tilt pruumpdon of constilulionallty

b)

Focuses o" whelhef the claniflcadon naw l.s ncc&&a11a to
achie•e die sovemment·, objective. - Are there altemadvt,:
means or achleYina the same c,bJectlvw:s that ~ les11
burdensome on d\e individual? ,o- NAJtllOWLY
TAILOJtJU:I OR DRAWN (Is • aood lit b e - the
purpose arid the eluslfk:.Mionllaw?)

c)

o f ~- - It o" the govemment.

QMlfflplfmwt,;

1socl.a

welfare

and

economfc

r>

11\e IIPYUD!Nnt t.a, the bsntee of Juttlfyins la dlflcamS
treatment of ooups by sbowins that the cleutffcarlon Cs
neee.sn,y to 11ehteYe a compelling ,10Yemmental !interest ~ Tr
any ,.., b:Prdenaomc IJrttoatiY* ts avallel,le. CM govemMent

1>

i : : J ~ ' race; 'na~°"al origin: >ollea•!IC (usually).
Laws hoed on these clasdf1Q.tfom are tnbcmnely Mls,s:ct
and w.affllnl cJo,e hnfldwl acrvtlm

mast we the ten one:rous rnem,s 10 oc,:omplllh ills .,.i.

~:;'~ ':e~~::,ea1:: ,::i;:
•cc1ucatlori; fflaller1a1e.

Polllfcat lllfoac::rton l&S*O!ion •

Rational basla te:st .."4pplles "' taws that e1:c::tude alien•
from positlcnu lntlmarefy related to the process or

democratic xlr•aow:rnmen1...
police. teachers. ete..
. (19114).

E&:.

probclUOn

offleed,

Bemal v. F'at.nt.=r. 467 tJ.S, 216

Sr.tutory ac:tN:me must be ~ to promote ~
,oncrunanrwl IDffllrlL - Is the interrtdt an mm:ridiDa one'?

•l , . _ o.rms,.11- When llle aovemmenc dl.-d"*"tages
a prnteeted ~Ian by tmposhlon ef a special hatdship ("the
bails. on which S o ~ benents BR; .awlll'ded or
penalties lm-..ri.

or

II)

END

[re,ult. impact. effoct. goal, objective]

h)

Whefl n,., aovemmen, cfanlflcetion
ochcme butdem the ""ercl9e of a lllndemen<al ri1l11. lhe

~

strict sc:rudny tes1 .os,pltn. Ex:. 1 Ut Amendment richts;
2 mafflase; ~r,xre;ariorlo •1ntentate uavet~ "vottng; Asc,cuaJ
privacy• 1 acceu to courts (fflfflinlll Jiustlc-e); eu:,

<,_.
0

F•ln

C.....eltutlot1al
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BROWN v. BOARD OF EDUCATION {BROWND, 347 U.S. 483 {1954)
Law or Conduct Being Challenged - State enforced segregation which prohibited African Americans and Anglos
from attending public schools together.

CLASSIFICATION

AND/OR
FUNDAMENTAL

RIGHT

PURPOSE

--

OR
INTENT

!

L
.

Race (classification)

-

A

suspect classification
requiring close examination
of governmental class!
flcation (maximum judicial
scrvllny)

--

-

-

Segregation of childn,n In
public schools according
to race
denial
The
an
of
integrated education to
African Americans

Court's Conclusion and Holding • Coun concluded "thot in

.

IMPACT

OR
EFFECT

STANDARD
OF

-

REvmw

l
Invidious racial discrimination
American
against
African

chi ldren in publlc schools

l
-

Strict Scrutiny Test

-

Maximum judicial scrutiny
of government classlncatlon
separating children in public
schools according to race

Govemment has burden of
proving
compelling
a
Interest to Justify its racially
diicriminatory cluslflcation

the field of public of education the doctrine of •separate but equal' has no place.

Separate educational facilities ore inherently unequal , Therefore. we hold that the plainliffs and others similarly situated for whom the actions have
been brought are, by reason of the segregation complained of. deprived of the equal protection of the laws guaranteed by the Fourteenth Amendment."

llml!!ll t

(1954) .
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All Rlchts R~"ed

REVERS E DISCRIMINATION* {STATE)
University of California 
S p ecial Admissions Program
Regents of the U;niver§ig: of California. v. Bakke.
438 U.S. 265 (1978)

J,

w
Intent/Purpose
to promote increased diversity in student body .

-

affinnative action.

.

J,

tmditionnlly
to reduce historic deficit of
disfavored minorities in medico.I schools and
the medlcnl profession.

-

to increase the number of physicians wbo wilt
practice in communities CUn"ently undenerved.

-

to counter lhe eff'cct:s

-

to obtnin the educational benefits that flow fl'Om
a ethnically diverse student body .

or societal discrimination .

Effect/Impact

Classification
- race

-

'~

-

denial of ndmission to some
qualified whites

Standard of Review

-

-

scrutiny It the discrimination is
intentional and has a discriminatory effect.

strict

clossificat!on nu1st be nece!:!nry to achieve
school's objectives.

Tlt1e VI·
Civil Rights
Actof1964
violated

•Reverse Dlscrtmfnatlon - This occurs when a person exercises bias or prejudice against a person or class of
persons with the objective of correcting a pattern of discrimination that has existed against another person or
class. West's Legal Thesaurus/Dictionary 663 (1985). "A type of discrimination in which the majority groups
are purportedly discriminated against in favor of minority groups, usually via affirmative action programs."
Black's Law Dictionary 1319 (6th ed. 1990).
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