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Co-Directors’ Corner

Changing of the Guard

Back in November, we announced a few major changes
in the leadership of the Institute for Law Teaching and
Learning. Continuing those transitions, we have a few

more important personnel changes to tell you about. As of
January 1, we have completed (we think!) the changing of
the guard for the Institute. Sandra Simpson of Gonzaga
University became a co-director of the Institute. Sandra is
an Associate Professor of Legal Research and Writing and

is the Associate Dean of Academic Affairs at Gonzaga. She
has been affiliated with the Institute as a conference planner
and a contributing faculty member since 2008. Additionally,
Emily Grant, Associate Professor at Washburn University
School of Law, became a co-director. Emily teaches Legal
Analysis, Research, & Writing and Decedents’ Estates and
Trusts, and for the Institute, she has been handling the
details and publication of The Law Teacher. Sandra and Emily
join Kelly Terry, Director of the Public Service Externship
Program and Pro Bono Opportunities at the University of
Arkansas at Little Rock, at the helm of the Institute. To make
way for the new Institute leadership (and frankly, to have
more free time for other fun things), Gerry Hess stepped
down as a co-director as of January 1 but will continue to
serve as an Institute consultant, along with Michael Hunter
Schwartz and Sophie Sparrow.
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If you're keeping score at home, we now have three host
schools (Gonzaga University, University of Arkansas at
Little Rock, and Washburn University), three co-directors
(Kelly Terry, Sandra Simpson, and Emily Grant), and
three consultants (Gerry Hess, Michael Hunter Schwartz,
and Sophie Sparrow). We're thrilled with the team we’ve
assembled to continue the important work of the Institute
(and the symmetry of trios is a nice plus too).

To that end, we present you with the Spring issue of
The Law Teacher. Be sure to check out information on our
upcoming conference at Northwestern University on “What
the Best Law Teachers Do: Educators in Action.” In addition
to showing off some of the best law teachers around, we
would love to introduce ourselves and meet more of you. We
are also pleased to include in this issue several papers from
the Teaching Methods section of the AALS. We are grateful
to the following authors for sharing their experiences and
insights both at the 2014 annual meeting and also with
The Law Teacher: Susan L. Brooks, Nancy Levit, Alex Berrio
Matamoros, Andrea McArdle, Valerie Schneider, and Melissa
H. Weresh.

Thank you for your continued support of the Institute.
And please let us know how we can better serve you in your
quest for teaching excellence.

Teaching Relational Lawyering
By Susan L. Brooks

In today’s brave new world of legal education, we are
beginning to redefine our goals to include competencies
other than just legal reasoning and analysis. Many of these
competencies can be thought of as relational, including
empathy, self-awareness, listening skills, and practical
judgment. Marjorie Shultz and Sheldon Zedeck, whose
groundbreaking empirical work is gaining traction in
mainstream circles, identify twenty-six (26) characteristics
that are predictors of effective lawyering, many of which are
relational in nature.!
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So now a big question becomes can we teach relational skills? And if so, what does
that look like in law school? I have devoted my research and teaching efforts over the
past two decades to responding to these questions, building upon my prior professional
training and experience as a social worker. Ibegan by identifying the competencies that
make up a relational approach to lawyering. Together with a colleague also credentialed
in law and social work, I developed a framework called “Relationship-Centered
Lawyering” (“RCL”). This approach identifies three broad areas of competency every
effective lawyer needs, regardless of his or her type of practice: (a) understanding
theories about the person-in-context, (b) promoting procedural justice, and (c)
appreciating interpersonal, cultural, and emotional issues.?

Having articulated the RCL framework, my focus has shifted to applying the
framework —that is, how we actually teach relational lawyering. Two important
premises are, first, that relational skills are teachable; and, second, that lawyers with
strong relational skills are more effective as well as more satisfied in their professional
(and personal) lives.

Undoubtedly, there are a number of helpful teaching approaches, such as those
focusing on emotional intelligence and mindfulness, which are being used by an
increasing number of innovative law teachers in the U.S. and elsewhere. My own
approach borrows ideas from these as well as other fields and incorporates them
under the umbrella of communication. Framing the teaching of relational skills
as communication has a number of advantages, including its broad appeal and
marketability. Unmistakably, though, this work is about relationships. The approach to
communication I teach is about dialoguing with kindness and curiosity with the goal
of creating shared meaning, rather than trying to find the “right” answer or convincing
someone to adopt your point of view. In relational communication, the idea is to
attain greater clarity about another person and that person’s context. When there is a
difference of opinion, students are encouraged to inquire openly about the difference,
which can lead to genuine dialogue. Within a legal framework, if opposing parties can
truly empathize with each other, a given conflict may be resolved in a way that is not
dependent on a strict competing rights model. Curiosity leads to inclusive thinking and
creative responses.

Currently, I am offering a dedicated course on communication in which I teach
relational skills. Yet, if we truly want to teach students to be more relational, we must
also apply effective communication practices pervasively in the classroom and in other
day-to-day interactions with students and colleagues. I have also referred to these as
healing practices, to emphasize that relational communication is a positive response to
the much-written-about toxic culture that often exists within law schools.? Students
and faculty alike may well experience the classroom as isolating and alienating, which
detracts from students’ learning and from faculty’s achievement of our educational
goals.

Effective communication practices (with a nod to Brene Brown* and Rachel Naomi
Remen’) include: creating safe space for genuine dialogue and learning; encouraging
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everyone to be fully present and to be their authentic selves; cultivating resilience by
showing courage and compassion, and fostering connections; sharing our stories and
listening generously to the stories of others; focusing on strengths; and making room for
joy and gratitude, as well as reflection and stillness.

These practices share a number of characteristics, including emphasizing the
importance of context, focusing on strengths, suspending judgment, and adopting a
posture of kindness and curiosity as well as mindfulness. They also all recognize that
everyone fundamentally wants to matter —to be seen and heard.

We can teach our students to be relational lawyers by using these communication
practices both inside and outside of the classroom. For example, we can be more
intentional about creating safe space in our classrooms by encouraging genuine and
open dialogue, and reinforcing students’ positive contributions. Similarly, when a
student sends an e-mail message with a tone we think is inappropriate or speaks
to us during office hours in a way we experience as unprofessional, we can address
those situations with kindness and curiosity, and model relational communication. By
thoughtfully bringing effective communication practices into our work, we will not
only help our students. Perhaps we will also find greater compassion for ourselves, and
become better and more satisfied teachers in the process.

! See summary of Shultz and Zedeck’s work, at https:/www.usc.edu/programs/cerpp/
docs/Predictinglawyereffectiveness.pdf (last visited on 7/7/2013); See also, Marjorie M.
Shultz & Sheldon Zedeck, Predicting Lawyer Effectiveness: Broadening the Basis for Law
School Admissions Decisions, 36 Law & SociaL Inquiry 620 (Summer 2011) (also available
at: http://www.albanylaw.edu/media/user/faculty_scholarship/wkshops/Presentation_
Materials/Lawyering_Effectiveness. (Last visited on August 25, 2013.)

2See SusaN L. BRooks AND ROBERT G. MADDEN, RELATIONSHIP-CENTERED LAWYERING: SOCIAL
ScIENCE THEORY FOR TRANSFORMING LEGAL PracTicE (2010).

’The negative and potentially damaging aspects of legal education have been well
documented and described by scholars such as Larry Krieger and Kennon Sheldon, and
many others.

*Brene Brown, Ph.D. has written several highly popular and successful books, and also
has a strong internet following for her TED talks and blog called Ordinary Courage.

>Dr. Rachel Naomi Remen is a physician who was a founder of holistic medicine. She
has continued to be a leader in what is now called “Integrative Medicine,” which has
inspired the Integrative Law Movement. Her work has many parallels with Relationship-
Centered Lawyering.

Susan L. Brooks is Professor of Law and Associate Dean for Experiential Learning, Drexel
University School of Law. This article reflects forthcoming work, including a book chapter
that will be in a collection called TRANSFORMING JusTICE (Marjorie Silver, ed.).
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Learning Critical Legal Theory Across
the Curriculum: An Innovative Course
in Applied Feminism

By Michele Gilman =

In law schools, we are so accustomed to a single professor teaching each substantive
class that we rarely question this method of teaching. Imagine instead a class taught
by fourteen professors, each of whom teaches for one week to share their substantive
expertise through the lens of critical legal theory. At the University of Baltimore School
of Law, we offer such a course, entitled Special Topics in Applied Feminism. Throughout
the semester, students are exposed to feminist legal perspectives on a wide range of
substantive topics, including tax law, international law, immigration law, employment
law, and many others.

The course is sponsored and organized by our Center on Applied Feminism,
which seeks to apply feminist legal theory to real-world problems in order to promote
gender equality. The Center’s activities range from sponsoring an annual conference to
advocating for law reform to advising students on career choices. We sought to add an
academic component for students that harnessed the talent of our colleagues outside
their usual substantive course silos. We have offered the course every other year since
2010. Based on this experience and the responses of students, we recommend that more
law schools offer collaborative courses.

Here is how our course works. Each week, one professor leads the course and applies
a feminist legal theory lens to a substantive legal topic of their choosing. The professor
is responsible for selecting readings related to their topic and posting questions to the
students. The students write a reflective memo based on the readings and the question
prompts. The memo is due twenty-four hours prior to the class session, allowing the
professor to survey responses and plan for the class discussion. Each class session is two
hours, once a week.

The class is two credits and graded pass/fail. One of the Center directors volunteers to
serve as the course administrator to ensure that assignments get posted by faculty, that
students are submitting their memos, and that professors assess whether the memos
meet the standards to pass the course. We use Westlaw’s TWEN platform to manage the
course. All assignments and memoranda are posted directly to the website. The class is
capped at fourteen students to allow for a seminar atmosphere.

The course begins with an overview taught by Professors Margaret Johnson and Leigh
Goodmark. They ask the students to define and draw the distinction between feminism
generally and feminist legal theory specifically. After an overview of the major strands
of feminist legal theory (including equality, dominance, and post-modern theories),
students consider how those differing theories might apply to a hypothetical drawn
from a current event selected by the students.
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In the second week, Professor Matthew Lindsay
delves into legal history with the students. After
reviewing numerous excerpts from historical =
documents, they consider how 19th Century law
regulated the status of women and the theories that 19th
Century women'’s rights advocates used to fight for greater
gender equality.

After those foundational two weeks, the topics are a wide-
ranging mix, depending on the availability and schedules
of our volunteer professors. For instance, in Mediation,
taught by Professor Robert Rubinson, students consider the
potential challenges and advantages for women in mediation
as opposed to litigation, and then apply their insights in
the specific context of divorce in the presence of domestic
violence.

Professor Dionne Koller guides students in her class on
Sports Law to understand the theory behind Title IX as
applied to education-based sports and to critically evaluate
whether Title IX is achieving its goals or whether alternate
approaches to gender equity in sport are desirable or
necessary.

Professor Colin Starger teaches a class on Male Violence
and the Problem of Innocence, in which students not only
become familiar with the broad outlines of the research
on false convictions inspired by the phenomenon of DNA
exoneration, but also consider how conversations around
DNA exonerations inform or distort our understanding of the
problem of rape and male violence. These are just a sampling
of the class sessions that have been offered.

The benefits of this collaborative course for students are
many. Students gain exposure to ideas and theories that cut
across the curriculum, and they are encouraged to draw
connections among various legal disciplines. In so doing,
they learn how our system of law fits together. They are
required to think critically and engage in deeper analysis
than can sometimes be obtained in regular courses, where
students often focus on mastery of blackletter law. Students
read cases and articles that expand their thinking and learn
from professors who they might not otherwise encounter.

Student feedback has been enthusiastic. As one student
stated, “having a different professor teach each class
was very interesting, in a good way. It allowed for a new
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perspective on each new topic, which I liked.” Another comment reads, “It was

definitely my favorite class that I have taken in law school...it was incredibly eye /
opening to see how feminism/feminist legal theory/women’s issues in general =
truly intersect with nearly every area of the law, and getting to see that through

the perspective of all different professors I think added to how eye opening it was.”

Some students have been transformed by their exposure to the material, “I can say
that the class has helped me decide that yes I am a feminist and it has helped me finally
decide at least what direction I want go in with my career (something that I was very
unsure about in the past seven years of first undergrad and then law school).”

There are some downsides to this course format. For students, there is no continuity
between sessions. While they are building their knowledge, there is no single professor
guiding that growth. Thus, students must draw their own linkages between the class
sessions. For professors, they must commit time to prepare and teach the course on
top of their existing obligations. However, all professors have enjoyed the course and
volunteered repeatedly to teach in it. Overall, the advantages and novel approach to the
course have far outweighed the disadvantages.

In short, the collaborative teaching model is both innovative and successful. It adds
to the current law school curriculum in its emphasis on cross-cutting theory, critical
thinking, and rigorous analysis. Based on this experience, we suggest that other law
schools think about creating collaborative courses that might work well in their own
institutions. Any critical legal framework would work in this model, from law and
economics to race and the law to jurisprudence to other theoretical frames. As legal
educators, we all have an interest in graduating lawyers that can think critically about
the world around them and work to improve the law.

Michele Gilman is a Professor of Law and Co-Director of the Center on Applied Feminism at the
University of Baltimore School of Law.

Teaching to Engage
By Nancy Levit

“Good teaching cannot be reduced to technique; good teaching comes from
the identity and integrity of the teacher.” — Parker]. Palmer, The Courage to Teach

We have all had teachers who inspired us. The greatest teachers are eternally grateful
for having one of the best jobs on the planet. Each day, they bring their “A” game into
the classroom. If you will pardon the corny alliteration, I will discuss four qualities that
contribute to good teaching: Attitude, Attention, Approach, and Accessibility.
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Attitude

If you make an effort to make learning fun and exciting, it will pay enormous
dividends for the students and for you. Treat students well, be interested in them, and
they will treat you well. Students are the best part of this job.

Get to know the students in your class. Make it a goal by the third class to know the
names of all sixty of your first year Torts students, so that you can call them by name —
not “You, in the back row in the green shirt.” There are a couple of techniques for this:
First, a seating chart, so that geography can help your recognition. Second, if you take
pictures at your law school, work at home at night with flashcards (student face on one
side, student name on the other). Third, credit them with answers and ideas by using
their names (“As Ms. Quinn said when we covered Garrett v. Dailey, this could be the
substantial certainty form of intent.”) It helps you remember them, and it gives them
ownership in the classroom.

Attention

A recent BBC article said that this generation’s undergraduates have an attention span
of ten minutes.' Perhaps that means we can count on fifteen minutes for law students.
At least every fifteen minutes, shake up the dice, switch gears, pass something around
to get people moving, do a pair and share or a small group exercise, have them write a
two-minute advice letter to a client and pass it forward.

Make the people in the cases come alive for students, rather than being flat and
bloodless plaintiffs and defendants in a sterile set of facts in an appellate record.?
Encourage students to become the storytellers they will need to be professionally by
asking them to give a brief closing argument or write a holding in the form of poetry or
a six-word short story. Use humor—even premeditated jokes are appreciated.

Change sensory input—use different media, bring in a newspaper article, maybe show
a brief interview clip. How can you find items of interest? A number of professional
organizations including the AALS Section on Women in Legal Education, the AALS
New Law Professors Section, and the Southeastern Association of Law Schools have
mentor programs.® Stetson University College of Law runs a Teaching Materials
Network in which experienced faculty members have offered to share teaching materials
in more than one hundred different courses. You may be able to find mentors who are
willing to share their resources—syllabi and teaching tips or movie clips—or who can
discuss with you alternative learning strategies, such as flipping the classroom, moot
court presentations, minute papers, or group processing of problems for your subject
matter area.

Approach

Perhaps this is unique to law schools with our enthusiastic use of the Socratic method,
but too often professors are accused of hiding the ball. Students learn best with candor,
with openness, and with expectations set out very plainly.
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Have a game plan for each day with three or four major topics. Write it on the white
board, so that you are not the only one with knowledge of the plan.

When transitioning into or out of topics, step back and discuss for three minutes
where the topic fits in the big picture. You can clarify so much about the forest of, say,
negligence, by writing about forty words on the board:

Three Models of Proving the Elements of the Negligence Package
(not three types of negligence)

1. Risk-Utility Balancing = Breach
2. Negligence Per Se (Only if there is a statute or ordinance on point) = Duty + Breach

3. Res Ipsa Loquitur (Only if causation is unclear) = Duty + Breach + Causation

Consider doing mini-reviews at the end of each section, just so everyone is on the same
page and to repeat, in condensed form, what you have covered.

More globally, be other-directed enough to consider the substantive material from the
students’ perspective. Professor Ruthann Robson, one of the twenty-six law professors
profiled in What the Best Law Teachers Do, says that as she prepares for class, she reads
the class material first as a law student would: “I try to think only about what we have
covered so far in class...I try to read the material as if I have never read it before.”

Accessibility

Be available to students, whether it is open office hours or a predictable schedule.
And don’t make the band of available hours too narrow: Wednesdays between 1:00
and 1:15 p.m.

Always try to consider scheduling and process matters from their vantage point.
What else is going on in their world? If you have a choice of several days on which to
give a midterm, see what else is on the students’ docket and consider polling them to
see which date they would prefer.

A technique for getting to know students and making yourself available involves
establishing an open line of communication. For this generation it is electronic: “Law
students today were ‘born digital.””® At the end of the first day of class, consider sending
them each an email to learn a little more about them, where they are from, what their
passions and expertise are, and any concerns they have about law school. Ninety percent
of them will email you back. Clear your decks, so that you can respond promptly to their
individual emails. It establishes a channel of communication and lets them know that
you are accessible, you will respond to their emails, and they can always reach you.

This will also tell you a lot about the students as individuals.
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One of my former students passed along some wisdom in a note:

“All good teachers care how their students are doing in the classroom.
The great ones care how they are doing in life as well.”

! Hannah Richardson, Students Only Have “Ten-Minute Attention Span,” BBC NEWS (Jan.
12, 2010), http://news.bbc.co.uk/2/hi/uk_news/education/8449307.stm.

2 Foundation Press publishes an inviting Law Stories book series that recounts the tales
behind landmark cases in specific subject areas.

> Mentoring Women in Legal Education, http://law.unl.edu/wile/index.shtml (last
visited Aug. 16, 2013).

* AALS New Law Professors Section, Teaching Materials Network,
http://www.stetson.edu/law/teachingmaterialsnetwork/ (last visited Aug. 16, 2013).

> MicHAEL HUNTER SCHWARTZ ET AL, WHAT THE BesT Law TeacHeRrs Do 153 (2013).

¢ Samantha A. Moppett, Control-Alt-Incomplete?: Using Technology to Assess “Digital
Natives,” 12 CH1.-KENT ]J. INTELL. PROP. 77, 77 (Spring 2013).

Nancy Levit is Curators” Professor and Edward D. Ellison Professor of Law, University of
Missouri-Kansas City School of Law. This brief article is dedicated to my colleague and
friend, Dean Barbara Glesner Fines, who is the most innovative and other-directed

teacher I know.
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INSTITUTE SUMMER CONFERENCE

Northwestern Law
and the Institute
for Law Teaching
and Learning
are proud

to present:

CHICAGO

What the Best Law Teachers Do: Educators in Action
June 25-27, 2014 at Northwestern University School of Law

This two-and-a-half day conference will provide a forum to hear the insights
and teaching techniques of a dozen remarkable law educators from among
those interviewed in Harvard Press’s newly-released book. Our educators
will share their insights and teaching techniques over the course of two

tull days.

Join us to learn more about these instructors and their passion and creativity in the
classroom and beyond. The co-authors of What the Best Law Teachers Do, Sophie
Sparrow, Gerry Hess, and Michael Hunter Schwartz, will provide a framework for
the presentations and a global sense of the takeaway lessons from their study.

Summer in Chicago is a delight to behold. Steps from Lake Michigan and just a
short walk from the Magnificent Mile, the exciting Second City is at your doorstep.

For more information, to register for the conference and to make reservations at our exquisite
accommodations, please visit:

hetp://www.law.northwestern.edu/research-faculty/conferences/teachers/

See you in the Windy City!

- continued -
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INSTITUTE SUMMER CONFERENCE

Conference SCHEDULE

WED 500700
JULY 25

8:30-9:30
THUR 9:30-9:45
JULY26 9,45 10:30
10:30-11:00
11:00-12:00

12:00-1:00
1:00-2:00

2:00-2:30
2:30-3:30

3:30

FRI 8:30-9:30

JULY 27 9:30-10:30

10:30-11:00
11:00-12:00
12:00-1:00
1:00-2:00
2:00-2:30
2:30-3:30
3:30

Registration and Welcome Reception

Registration and Continental Breakfast

Introduction and Welcome - Debbie Borman

Opening — “Studying Best Law Teachers” Sophie Sparrow, Mike Schwartz, and Gerry Hess

Break

Concurrent Session 1

¢ Heather Gerken — “How to Teach the Socratic Method with a Heart”

* Nancy Knauer — “Building an Integrated Learning Community: A Law & Public Policy Model”
Lunch

Concurrent Session 2

* Andy Leipold — “Remember George Valentin”

* Meredith Duncan — “Teaching Deliberately: From Course Design to the Classroom and Beyond”
Break

Concurrent Session 3

¢ Rory Bahadur - “Active and Multimodal Classroom Presentation”

® Ruthann Robson — “Enhancing Teaching/Scholarship Synergy”

Adjourn

Continental Breakfast with Best Law Teacher presenters

Concurrent Session 4

e Julie Nice — “Coding, Mapping, and Mashing Up: Analytical Collaboration in Action”

e Cary Bricker — “Experiential Teaching in Podium and Skills Based Courses: Making Students
When Taking Them Out of Their Comfort Zones”

Break

Concurrent Session 5

e Tina Stark — “Exceptional Learning Through Cookies, Expectations, Assessment, Collaboration,
and First Names”

e Roberto Corrada — “Ill-Structured Simulations in Law School”

Lunch

Concurrent Session 6

® Susan Kuo - “Fifteen Years as a Traffic Cop: Rules of the Road”

e Paula Franzese — “Law Teaching for the Conceptual Age: Assessing Empathetic Pathways to
Learning in the Core Curriculum”

Break

Closing - Mike Schwartz, Sophie Sparrow, Gerry Hess, “Themes” and “Ask the Best Law Teachers”

Adjourn
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Amicus Briefs - Friends of Lawyering
Skills Pedagogy

By Charles E. MacLean and Adam Lamparello

Lawyering skills faculty know the drill. The first-year lawyering skills faculty concocts
a make-believe scenario or two, and the assignments are designed to include drafting
a closed objective memo, and then researching and drafting an open objective memo
during the course of the students’ first or second semester in law school. Most of the
students will be moderately engaged, but none of them will be fully engaged in the
make-believe scenarios.

Now imagine, instead, the following vignette: The latest crop of wide-eyed new law
school matriculants has arrived fresh-faced for their first-semester lawyering skills class.
In strides the lawyering skills professor, who promptly hands out a formal-looking
document signed by the Chief Justice of the State’s Supreme Court. The students note the
document is titled, “Order Inviting Amicus Participation.” Having allowed the students
to absorb just that much, the professor then explains,

Bryant Wilson is incarcerated at the state correctional facility in New Castle,
Indiana. In fact, he has been serving prison time for the past twenty years.
During those years, Mr. Wilson’s parents and two of his siblings have died,

and he has fought without rest to prove his innocence and to secure his release.
When Mr. Wilson was sentenced twenty years ago, he was illegally sentenced to
five more years in prison than the law allowed. I have looked into Mr. Wilson’s
case, and I know that together this class can do something about this injustice.
You are going to help me research and write a legal memorandum to the Indiana
Supreme Court to ask the Court to take those five years off of Mr. Wilson’s prison
sentence. The Indiana Supreme Court’s Order that I passed around a couple
minutes ago is asking for that input, and with your help, we will prepare and
file that legal brief to make justice happen for Mr. Wilson.

Our first-year, first-semester lawyering skills students at the Indiana Tech Law School
did exactly that during fall semester 2013, and we filed that Amicus Brief, crafted from
the students’ input, on October 21, 2013. The Indiana Supreme Court granted our motion
for leave to file as amicus, and the matter (Wilson v. State of Indiana, No. 27502-1309-
CR-584) is still pending as we write this article.

Imagine the faces of those first-year students, immersed as they were in either decades-
old cases in their doctrinal classes, or make-believe scenarios in lawyering skills. But
now, they knew they could make a difference for Mr. Wilson! Here was a real person
with a real legal problem, and they could help! Furthermore, the professor trusted them
to help. The students’” transformation bordered on the magical. And that transformation
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carried over throughout the time they were researching Mr. Wilson’s case and helping to
draft the brief. These were first-semester, first-year law students, who were already doing
what they came to law school to eventually do: they were helping others with a legal
problem.

Woas it Unethical to Put Mr. Wilson’s Brief in Untrained Hands?

Not at all. At all times, the lawyering skills faculty kept a close eye on the students’
progress, and were conducting their own research to ensure no stones were left
unturned. No matter what the students created, the lawyering skills professors acted
as the leavening influence and as the final double-check. There was no risk that Mr.
Wilson'’s interests would receive less than our best.

Did It Require Malpractice Insurance for the Lawyering Skills Professors?

Again, no. We were appearing as a pro se amicus, a friend of the court. We were not in
any attorney-client relationship with Mr. Wilson. We never even spoke with Mr. Wilson
prior to filing our amicus brief. Of course, it would be wisest to secure malpractice
coverage for lawyering skills professors taking this amicus route, possibly as a rider on
whatever policy your law school uses to cover clinic faculty, but that is not essential as
long as you follow the pro se amicus approach.

Must One be Licensed in the Jurisdiction to File an Amicus Brief?

Not necessarily. In most jurisdictions, amici filing a pro se amicus brief need not be
licensed in the jurisdiction, need not be licensed in any jurisdiction, and need not even
be attorneys. But be sure to check the particular court’s amicus rules.

Did the Court Resent the Intrusion2

On the contrary, the Indiana Supreme Court issued an order affirmatively seeking
amicus briefing, in large part because Mr. Wilson was appearing pro se in the appeal.
That court, over the Chief Justice’s signature, invited “any other interested entities
to participate as amici curiae.” In the Wilson case, the court did not restrict amici to
particular entities or to entities with particular characteristics. All were welcome,
including Indiana Tech Law School lawyering skills professors and students.

Is It Difficult to Identify Amicus Involvement Opportunities?

Not at all. One can simply review cases on appeal, and inquire as to whether amicus
involvement would be permitted. Easier still, many courts publish online the cases
in which they are affirmatively seeking amicus involvement. I particularly commend
readers to the website for the Supreme Judicial Court of Massachusetts
(http://www.mass.gov/courts/sjc/amicus/amicus-announcements.html), which at the
time this article is being drafted, lists well over two dozen cases in which that court is
affirmatively seeking amicus input. You may also wish to reach out to your doctrinal
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faculty or clinical faculty to find out whether they are aware of important appellate cases
currently on a docket. Or perhaps a lawyering skills section and a doctrinal class could
partner to produce an amicus brief related to the subject matter covered in that doctrinal
class.

Can You Really Teach Lawyering Skills Through Amicus Briefing?

Yes, of course. All the same fungible skills taught in today’s traditional lawyering skills
curriculum can also be taught en route to submitting an amicus brief: research, citation,
secondary sources, primary versus persuasive law, professional English, legal English,
court structures, precedent, rules, statutes, case briefing, persuasion, IRAC, CRAC,
theme, you name it. But if one designs lawyering skills classes around an actual amicus
case, the students learn all those same skills, while developing a deep and abiding
appreciation for pro bono work, public service, client needs, due process, appellate
decision making, and more. And, of course, by using the amicus model for lawyering
skills classes—in the first year and even in the first semester—your program will create
an entire cohort of law students who are excited to do the work and committed to the
scenario. A more engaged student is more likely to gain a far deeper appreciation of the
same skills we are teaching now.

Is All This Worth the Efforte

Without any doubt. The hue and cry seeking more experiential education in law
school, and calling for more practice-ready law school graduates, can no longer be
ignored but at our peril. The amicus model for first-year lawyering skills gives students
much more than traditional models give them now. And while achieving those laudable
and essential goals, amicus involvement also serves the bench, the bar, justice more
generally, and the parties more specifically. Students who have experienced the amicus
model of lawyering skills will be more practice-ready than those who have not. That is
worth any extra effort.

Some of us have counseled students thus: “If you're having trouble getting in touch
with the scenario or the law on point or the case in the casebook, imagine you are
representing one of the parties.” By following an amicus model, we may never have to
give that same counsel again.

Adam Lamparello and Charles E. MacLean are both Associate Professors of Law at Indiana Tech
Law School.
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How Flipping the Classroom Made My
Students Better Legal Researchers and
Me a Better Teacher

By Alex Berrio Matamoros

Like most law students, my initial exposure to legal skills instruction was a first-year
legal research and writing course. During that course I was surprised by how much
classroom time the instructor spent lecturing about research, analysis, and writing,
and how little time we spent actually practicing these skills in the classroom. Yes, there
were times when the class broke into small groups to examine case digests together or
discuss each other’s analysis of the facts. However, these active learning exercises were
the exception, not the norm. Having previously taught a website design course where
I found that students performed better when I lectured less and practiced skills more,

I was puzzled by the amount of time my legal skills instructors lectured instead of
practicing legal skills in the classroom.

Three years later, in the fall of 2010, I prepared to co-teach my first upper-level legal
research course as a newly minted law librarian and lecturer. Nervously readying myself
for this undertaking, I thought back to my disappointment with the minimal in-class
skills development in my 1L legal research and writing course. I was determined to
somehow introduce more in-class active learning opportunities to help my students
master legal research. Many law schools were beginning to place greater emphasis on
legal skills development and experiential learning to better prepare students for practice
and make them more competitive in their job search. Yet many legal skills courses
continued devoting large portions of classroom time to lecturing on the prevailing
approaches rather than using that time to work on skills development in class. I felt
that time spent lecturing was taking away from the classroom time students could
spend practicing lawyering skills under the guidance and direction of an experienced
instructor.

The Internet and the use of electronic devices has deeply permeated how courses
are taught, and I looked to technology for a solution to what I considered the “lecture
problem” in legal skills courses. Inspiration struck on the first day of class because my
co-teacher had recorded her portion of the lecture for students to watch in her absence.
As I watched the video with the class, I worried that I would not have time to cover the
research demonstrations that accompanied the material I was teaching. It then occurred
to me that if I had assigned the video with the readings I could have avoided running
out of time. I recorded the demonstrations as online video tutorials for the students to
watch before the next class. The following week I was pleased to hear that the students
liked the recordings because they could re-watch my approach to conducting legal
research until they fully understood the benefits of that approach. The positive feedback
helped me realize that recording additional videos and assigning them to be viewed
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before class would free up classroom time for either small-group work or
whole-class problem solving sessions. At the time I was not aware that I .

had stumbled upon the “flipped classroom” approach of teaching that —
was quickly growing in popularity throughout K-20 education.

Because of recent media attention, most educators are now familiar with
the flipped classroom pedagogy. Flipped classroom adopters set out to create more
time for in-class active learning opportunities by finding ways to extract the passive
lectures from a traditionally taught class, requiring students to review them before
coming to class. For example, a legal skills course may traditionally have lengthy in-class
lectures with some classroom time used for skills development. Students are then either
assigned homework exercises or told to practice non-written skills on their own or with
a partner outside of class. Adopters flip that structure on its head and record lecture
videos for students to view online before class instead of the homework they were
traditionally assigned. Classroom sessions are spent first reviewing the material from
the reading and videos to ensure understanding while providing an opportunity for
students to ask questions and seek clarification. The remainder of the time is dedicated
to students practicing those skills in class. Instructors are present to watch students’
execution, give immediate feedback, prevent bad habits from forming, and ensure that
students put the necessary effort into building that skill set.

In fall 2012, I'joined the library faculty at CUNY School of Law, where I was given the
trust and flexibility to pilot using a flipped classroom approach in my 18-student section
of the required two-credit, 1L Legal Research course. After reading several accounts
of how flipped classrooms were implemented, I began by stripping my lectures of any
information that was not vital to my students” understanding of the material. Like most
adopters, I used screen-recording software to capture videos narrating explanations
of the material while PowerPoint slides appeared on screen. I began classes with a few
slides that reviewed the major points of the material from the reading and videos. I
asked students to post questions online after reading and watching the videos that I
then reviewed and often answered online. I looked at the questions once more before
class to be sure I also addressed them live. After answering questions, I guided my
students through analyzing a legal issue in an example fact pattern before demonstrating
how to conduct the related research within the scope of that day’s topic. Students then
spent the majority of the time working on the exercises that were previously assigned as
homework while I walked about the room, constantly answering questions posed by the
small groups and clarifying areas where I noticed confusion.

Many law school faculty have already adopted a flipped classroom in some of their
skills and doctrinal courses. A web search for “flipped classroom” and “legal education”
brings up numerous blog accounts of their experiences with flipping the law school
classroom. Some law professors use videos made available by LegalED, an online
community of law school faculty who create and share their lecture videos for others to
use in flipping their classroom. Applying a flipped classroom approach in other legal
skills courses or experiential learning situations is rather straightforward. Lectures
on effective advocacy in pre-trial motion drafting, or structuring a closing argument,
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or mediation concepts and models can be pre-recorded and assigned to
students along with the reading. In class, the instructor will have additional
time to dedicate to skills development. For instance, there is more time to
allow students to draft a motion to dismiss while the instructor makes
suggestions on how to improve the motion; or more time to discuss how
students might structure their closing argument for the specific scenario
presented before they stand up and deliver that closing argument in class.

After successfully flipping my Legal Research course for two years, I can assuredly say
that flipping my classroom made my students better learners. Many students watch the
videos multiple times, using them as review before the midterm and referring back to
them when working on the final exam. Students were more engaged with the material
because they spent most of the class time collaborating on the exercises and taking
their time working toward the answer, rather than rushing through their legal research
homework. Over the course of both semesters, every student asked several questions
while working on exercises--not only the overeager students--and I built a strong
rapport with them through our conversations and interactions in class. Students rarely
hesitated to call out for me across the room, showing an eagerness that I never witnessed
before. The groups usually sought immediate feedback, often asking “Is this right?” as
they completed problems unless they were confident in their answer. I proudly watched
them grow more confident as the semester progressed.

Flipping my classroom also made me a better teacher. I no longer have to “teach to
the middle,” spending the majority of my classroom time lecturing in a way that was
boring to the students who quickly grasped the concepts presented and confusing to the
students who may need additional time to absorb the material in the lecture. Instead,
I now challenge the former group of students by including one or two more difficult
exercises at the end of each problem handout. I also have the luxury of giving those
in the latter group individualized attention if needed, although many eventually fully
grasp the material by discussing it with their peers while working through the exercises
together in small groups. Those students who once turned in incomplete assignments
because they gave up on their homework out of confusion or frustration now ask their
peers or me questions the moment they get confused, turn in completed assignments,
get full credit, and likely perform better in the course overall. My office hours are busier
than ever because most of my students stop by to chat or ask reference questions, even
after finishing the course. The most rewarding outcome for me as an instructor is seeing
my students show a greater interest in becoming strong legal researchers than any
group I taught in a traditional manner.

I consider flipping my classroom to be the most successful experiment of my short
teaching career because of the many benefits it has brought my students as learners
and me as a teacher. As I share my experience with colleagues at my school and across
the country, I am met with a great deal of interest and countless questions that I plan
to address in a forthcoming paper. Other instructors throughout higher education,
including law schools, have observed the benefits I witnessed and their accounts are
now beginning to appear in academic journals. Some recent empirical studies have
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shown that students believe they are learning better in flipped classrooms and this

is supported by statistically significant improvements in their grades. Despite these
benefits, I do not believe that flipping is for everyone and every law school course. It is

a time-consuming undertaking that involves a great deal of planning, possibly learning
new software, and creating active learning exercises to fill the newly freed-up time. This
fall the other six legal research faculty at CUNY School of Law also adopted the flipped
classroom approach in their individual 1L Legal Research sections. I was pleased to find
that our incoming class of mostly digital natives responded positively to flipping and
embraced the course that was centered on them actively engaging with the material
instead of the passive lecturing they had experienced in the past.

Alex Berrio Matamoros is Library Associate Professor and Emerging Technologies Librarian at
CUNY School of Law.

Best Practices in Teaching Legal Ethics:
Using The Verdict as a Cinematic Illustration
of Kohlberg’s Theory of Moral Development

By Robert E. Mathiasen

The best way for students to understand and appreciate theory
is to see it demonstrated in practice, in real-life situations. In this
article, the author illustrates how Lawrence Kohlberg’s theory of
moral development can be explained by showing how a character
(a practicing lawyer) in the 1982 motion picture, The Verdict,'
matures in his moral reasoning. During the course of the film, the
character’s value system and behavior change as he moves through
Kohlberg’s moral developmental stages. Using classroom discussion,
law students can examine and share their own beliefs and values
and begin to understand how moral reasoning relates to personal
behavior and social responsibility.

One of the major cognitive-behavioral theories of moral development that emerged in
the twentieth century was that of Lawrence Kohlberg.? He presented moral dilemma
stories to 72 adolescent boys. From this study, Kohlberg developed a three-level, six-stage
model of moral development, focusing around the concepts of justice and societal rules,?
which has guided much of the contemporary research concerning moral development.*
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Kohlberg’s Theory of Moral Development
PRE-CONVENTIONAL LEVEL

Stage 1 - The punishment-and-obedience orientation. The individual is responsive to
cultural rules and labels of good and bad as they relate to consequences. The individual
behaves in a manner to avoid punishment.

Stage 2 - The instrumental-relativist orientation. Right action consists of that which
satisfies an individual’s own needs and occasionally the needs of others

CONVENTIONAL LEVEL

Stage 3 - The interpersonal concordance or “good boy, nice girl” orientation. Good
behavior is judged to be that which pleases or helps others and is approved by them.
There is a strong conformity to “right” behavior.

Stage 4 - The “law and order” orientation. An individual behaves to adhere to the rules
of society. Right behavior consists of doing one’s duty, showing respect for authority, and
maintaining the given social order.

POST-CONVENTIONAL, AUTONOMOUS, OR PRINCIPLED LEVEL

Stage 5 - The social-contract or legalistic orientation. Right action is defined in terms
of individual rights and in terms of standards agreed upon by the whole society. There
is an awareness of personal values and opinions, and discussions can reassess existing
norms. Social contracts and obligations bind individuals.

Stage 6 - The universal ethical principle orientation. What is considered right is
determined by a set of self-chosen abstract principles. Justice, equality, human rights,
and respect for human dignity are considered more important than established laws.

Kohlberg’s theory dealt with the developmental changes in moral reasoning that
occurs over a lifetime. Some individuals may never reach the conventional or post-
conventional levels of moral development, and Kohlberg even acknowledged that few of
us advance to the principled level of moral reasoning.

The Verdict

In the film The Verdict, Paul Newman portrays Frank Galvin, a down-on-his-luck
alcoholic Boston attorney who gets a “money maker” medical malpractice case. The
lawsuit involves a young woman who went into a coma after delivering her third child.
The woman’s family is suing the physicians, the hospital, and the Catholic archdiocese
of Boston (who operates the hospital) for negligence and is seeking a large monetary
settlement. The film and Newman both received Academy Award nominations, one for
Best Picture and one for Best Actor.

Over the course of The Verdict, Galvin seems to actually move through all of Kohlberg’s
levels. These levels can be identified by selecting scenes from the film and trying to
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identify the Kohlberg stage of moral development in which Galvin resides at that
particular time. In a classroom setting, discussing the film in that context can generate
a better understanding among law students of the cognitive and behavioral aspects of
moral development as expressed in Kohlberg’s theory.

At the beginning of the film, Galvin is obviously operating in the early stages of the
pre-conventional level. He is not necessarily considering “doing the right thing” but is
thinking mainly of himself and behaving in a manner that others expect him to, i.e,, as
an attorney getting a settlement for his client but the main focus is on his interests:

* Galvin solicits clients by reviewing the obituaries, going to funeral homes,
and claiming to know the deceased.

* Mickey Morrissey, a mentor and friend of Galvin who got him the case,
checks on Frank’s progress.

* After visiting the hospital to see the comatose woman, Galvin then meets
with the woman’s sister and sister’s husband to discuss the case and his
fees.

* Galvin meets with Dr. Gruber, his expert witness. When Galvin asks Gruber
why he is willing to testify, he responds, “To do the right thing” and then
asks Galvin, “Isn’t that why you're doing it?”

* Galvin has phone conversation with the sister, during which he is circling
possible monetary amounts of his share of the settlement.

As the film progresses, Galvin’s orientation becomes less selfish, even turning down
a sizable out-of-court settlement. During the trial, he operates in the “law and order”
orientation, following the rules of society, doing his duty, and fulfilling his ethical
obligations as his client’s attorney. Galvin is concerned with the comatose woman’s
legal rights and he wants justice served, but he also genuinely cares about maintaining
her dignity as a human being. Galvin exhibited moral courage by choosing to act in an
ethical manner, to do the “right thing” for his client. The film ends with Galvin making
a passionate plea to the jury. The jury finds the physicians, the hospital, and the Catholic
archdiocese of Boston guilty of negligence. Galvin and the woman'’s family are awarded
damages far exceeding the original dollar amount sought. Relevant scenes for this
conversation include:

* Galvin visits his comatose client in the hospital, takes pictures.

* Galvin has a meeting with the archbishop to discuss settlement.
He rejects the settlement.
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* Galvin tells a disbelieving Mickey that he decided not to settle and can win
the case in court. Mickey tells him, “You’'ve won—when they give you the
money, that means you've won!” Galvin says he needs to “stand up for that
girl” and begs Mickey to help him with the case. Mickey reluctantly agrees.

* Galvin meets with the judge and the defense attorney, Ed Concannon.
He tells them of his decision to reject the archdiocese’s offer.

* The sister and her husband confront Galvin in the courthouse and are very
upset that he turned down the settlement.

* When he finds out that his expert witness was “paid off “ by the other side
and has left the country, Galvin visits the judge to ask for more time. The
judge says no.

e The trial and the verdict.

It has been argued that colleges and universities have a social responsibility to
contribute in any way they can to the moral development of students.” The role of
colleges and universities should be to educate students in their moral development and
ethical decision making and give them the opportunity to explore their own beliefs in a
non-threatening atmosphere. Using a film such as The Verdict is an excellent way for law
students to understand how moral reasoning can be linked to personal behavior and
social responsibility.

'http://en.wikipedia.org/wiki/The_Verdict

2 LAWRENCE KOHLBERG, THE DEVELOPMENT OF MODES OF MORAL THINKING AND CHOICE IN THE
YeaRrs 10 To 16 (1958).

3 LAWRENCE KOHLBERG, THE PsycHOLOGY OF MoORAL DEVELOPMENT (1984).

*Books authored or edited by members of the Association for Moral Education directly
relevant to moral cognition, development, and moral education are available at
http://www.amenetwork.org/books.html (accessed 8 March 2011). See also Joun C. GiBBs,
MoraL DEVELOPMENT AND REALITY; BEYOND THE THEORIES OF KOHLBERG, HOFFMAN AND
Haipr (2013).

> See, e.g., ANNE COLBY, ET AL., PREPARING AMERICA'S UNDERGRADUATES FOR L1VES OF MORAL
AND Crvic ResponsiBILITY (2003); HANDBOOK OF MORAL AND CHARACTER EpucaTioN (LAPPY
P. Nucct anp Darcia NArvaez ps,. 2008); ALEXANDER W. AsTiN, WHAT MATTERS IN
CoLLEGE? FOUR CRriTicAL YEARS REVISITED (1993); ARTHUR W. CHICKERING & LINDA REISSER.
EpucatioN AND IDENTITY (2D ED 1993).

Robert E. Mathiasen, Ph.D., is Academic Adviser at the Office of Online and Distance Education,
University of Nebraska-Lincoln. He can be reached at mathiasenl@unl.edu.
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Inviting the “Outside” In: Lessons and
Challenges for a Classroom Teacher

By Andrea McArdle

As a long-time lawyering and legal writing teacher and director, I've learned that
students are most engaged and motivated in the classroom when they experience
learning as relevant to the work they wish to do in their professional lives. Assignments
that are timely, hands-on, and role-focused seem best suited to this goal because they
ask students to use doctrinal and skills-based knowledge in realistic, problem-based
contexts. Guided by this insight, I've felt challenged to find ways to sustain high levels of
active, engaged classroom learning throughout the semester. Paradoxically, I've come to
realize that perhaps the most effective way to work with students in the classroom is to
design assignments that orient their learning outside its four walls.

Students, I've observed, embrace opportunities to learn that resonate with their sense
of what they might encounter in an internship or in post-graduate employment. This
insight is consistent with adult learning theory, which emphasizes the links between
motivation to learn and the practical utility of knowledge.! My efforts to support
situated, problem—focused learning in the classroom usually entail using role-plays
drawn from actual and sometimes ongoing lawsuits or public controversies. Two
seminars that I've designed and currently teach at CUNY Law School, “Land Use
and Community Lawyering” and “Writing from a Judicial Perspective,” draw on this
approach. Both courses are writing-intensive and incorporate group work; both also
entail experiential work in and outside the classroom to reinforce and contextualize
classroom learning.

Fostering an Outside Orientation

Whether or not law students have an opportunity to enroll in real-client clinics or
externships, experiential activities inspired by specific cases, and exercises that use
scenarios modeled after realistic situations, make palpable for students that they are
learning in a professional context. The aspiration of the Land Use and Community
Lawyering seminar, for example, is to familiarize second- and third-year students with
legal issues and lawyering contexts involved in representing community stakeholders
in cases involving urban redevelopment and environmental impact. Drawing on
interdisciplinary perspectives, the seminar places contemporary contests over urban
land use in historical context, and relates them to legal issues generated by post-war
urban renewal, fiscal crisis, gentrification, and displacement. The course aims to promote
active, critical engagement with the way in which law and its processes regulate and
sometimes limit access to urban land; at the same time, it sheds light on how law
can serve as a strategic tool in contests over equity and access. The seminar seeks to
prepare students for practice in this area by using role-plays derived from actual land
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use cases that build skill in legal writing, negotiation, and informal advocacy. In this
way, the seminar fosters an “outside” orientation that looks beyond the four walls of the
classroom.

Increasing Motivation: Assigning Plausible Lawyering Work from a Real Case

For example, the seminar uses the ongoing expansion of Columbia University into
West Harlem in New York City as a case study to reenact planning for a round of
contract negotiations over a community benefits agreement between Columbia and the
West Harlem Local Development Corporation. (This agreement was actually executed
in 2009 but the role-play assumes that the agreement is the “latest draft” subject to
continued negotiation.) Students then draft a predictive legal memorandum analyzing
a third-party beneficiary issue relating to the agreement. To help them prepare for the
role-play, the course exposes students to the legal, policy, and practical implications of
community benefits agreements in the broader public context in which such agreements
are typically negotiated. Thus, students analyze state and local government land use
review procedures through which affected community members might argue for or
against development. They consider the limitations of these procedures, and then
explore in a lawyering role the benefits and limitations of using a negotiated process to
offset the community impacts of new development.

As students grapple with the options available for community stakeholders in this
role-playing context, they consider the contested meanings of “community” in two
key respects. The course asks them to address the challenges to achieving meaningful
community participation in local land use decisions and environmental justice
advocacy. Further, it leads them to question their assumptions about how to define
“community” as they ponder what the work of “community lawyering” entails. To
provide background, I assign reading? that highlights the complex community dynamics
surrounding the Columbia agreement. Each student then reads the 49-page agreement
through the lens of the community-based or university stakeholder that the student has
volunteered to represent. This role-focused approach to negotiation supplies a sense of
purpose and motivation that, I have found, enhances students’ ability to identify legal
issues raised in the agreement.

Situating students in role also has encouraged them to think creatively about
modifications in contract language that might better serve their client’s interests and
the purpose of the agreement. ouBecause the role-play is structured to a significant
extent around the students” own lawyering choices, the exercise decenters the teacher
and focuses on students’ responsibility for these choices. Following the negotiation, the
students go on to draft a predictive law-office memo raising a community-based group’s
question whether it has standing to enforce the agreement’s provisions even though
the group is not a party to the agreement. Despite the challenges of this assignment,
students tackle it with a sense of purpose fueled by their understanding of its utility:
it is a task they easily might face “outside” as lawyers.
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Establishing Context: Classroom in the Field

To develop insight into how law intersects with questions of political economy, the
dynamics of community change, and development of the built environment, the seminar
brings students physically outside the classroom. This class in the field is designed as
a walk through New York City neighborhoods that reflect these shifting dynamics; it
follows a series of classes and readings that have raised issues related to disinvestment
in land, subsequent gentrification, and access to affordable housing. Guided by this
literally grounded study of urban space, the seminar students write a reflection on the
experience of the walk and connect it to a reading they choose from previously assigned
readings.

This “outside” class and communal gathering for a meal at its conclusion generate
enthusiasm among the students. The reflective writings have been rich and thoughtful,
revealing the meaning that the experience evidently has had for them. During the
semester, students also participate in small-group projects to gain an understanding of
currently contested local land use issues. In this assignment I also encourage them to
go outside the classroom to investigate their chosen issue and learn more ab out
its potential impact on affected stakeholders. Typically, students meet with community-
based organizers and attend public meetings related to the issues they are investigating.
Their in—class presentations and individual written products for these projects have
captured the enthusiasm and fresh perspectives of engaged learners who seem eager to
bring the outside in.

Promoting Engagement: Role Playing in a High-Visibility Pending Case

The Writing from a Judicial Perspective seminar follows a similar role-focused
approach by placing second-year students in the role of judicial clerks and ultimately
U.S. Supreme Court Justices as they work on a constitutional law case that the Justices
will actually decide later in the Term. As a result, the seminar pays close attention to the
process and practice of judicial writing with assignments that include drafting a bench
memo and then an opinion in the pending case. Students in their roles as Justices also
preside over oral arguments delivered by my teaching assistants. With time permitting,
students participate in a role-play “bench conference” to discuss the issues, the legal
standards, the evidence, and the policy implications of various possible rulings.

The seminar considers the nature of judicial authorship, and the contributions
of judicial clerks toward conceptualizing and drafting opinions; clerks” duties of
confidentiality and loyalty; the audiences that judges write for, and how considerations
of audience shape judicial writing; the role of empathy in judging; the issues created for
courts and advocates when they interpret and use separate opinions from a single case;
the function of amicus curiae briefs; the choices involved in framing law and using facts
in opinion writing; and the role of stare decisis. We also analyze discourse from a recent
U.S. Supreme Court confirmation hearing that reflects a range of conceptions of judicial
role.
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In addition to taking up these issues from the perspective of judges and judicial clerks,
the seminar considers them from the vantage point of advocates who must anticipate,
and try to influence through written advocacy, the way judges write opinions in the
cases they argue. The students’ stake in the class, I believe, is linked to how these
assignments bring the world outside into the classroom: students draw on both their
own sense of the appropriate outcome of the case and also their prediction of how the
Court will actually decide the case, including how the Court will write the opinion.

Transitioning from Academic to Professional Learning

During the semester, seminar students complete an additional writing project. To
further encourage an “outside” perspective, I have created short-term placements
with New York City-area courts and administrative tribunals that students may
choose as a way to fulfill that requirement. (Almost all students select this option.)
During these placements they draft one or more judicial writings (usually an opinion
or bench memorandum) under the supervision of a judge or the judge’s clerk. In this
real-world, outside setting they experience the time-intensive nature of the day-to-
day work of courts and confront the stakes involved for the litigants. Situated in an
actual professional context, they quickly come to appreciate the need for close reading,
attention to detail, and precision in expression.

This process of professionalization can and, I argue, should begin in the first year®
and ideally as early as the first semester. For example, at CUNY Law School, all entering
students are assigned to a lawyering seminar that places them in a lawyer’s role for
a set of related lawyering tasks extending over the entire semester.* The class, always
a central feature of the CUNY Law curriculum, introduces students to predictive
analysis, a range of written and oral communication competencies, strategic problem
solving and situational judgment, and the capacity for self-reflection. Students take up
an advocacy simulation in the second semester. Although the stakes in the first-year
lawyering course (as well as in the seminars I've described here) are not as direct or
immediate as the responsibilities involved in representing individual or organizational
clients in a law school clinic, role-focused course work offers a clear benefit: role playing
helps students experience the difference between decontextualized learning and the
learning that occurs when they are rehearsing a professional role and confronting
situations that have demonstrable legal and social consequences. I have taught, and have
sometimes developed, first-year lawyering simulations with this learning goal in mind.
And because all of these courses aim to promote an outside, professional perspective,
the assessment devices I've used mainly reflect lawyers” working practices and do not
involve traditional in-school examinations.

Stretching the boundaries of the classroom can help students in the transition from
a purely academic to a professional perspective. Creating role-focused assignments
supports this professionalization process. The lesson I've taken away from using
these approaches is that classroom teachers can enhance students’ engagement and
experiential learning the more we invite the outside professional world into our classes.
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! Fran Quigly, Seizing the Disorienting Moment: Adult Learning theory and the Teaching
of Social Justice in Law School Clinics, 2 Clinical L. Rev. 37, 47, 48 (1995) (discussing
Malcolm Knowles” development of this theory and relevance of experiential learning
to it).

2 Sheila R. Foster & Brian Glick, Integrative Lawyering: Navigating the Political Economy of
Urban Redevelopment, 95 Cal. L. Rev. 1999 (2007).

3 See, e.g., William M. Sullivan et al.,, Educating Lawyers: Preparation for the

Profession of Law 119, 194-200 (2007), the noted report of the Carnegie Foundation

for the Advancement of Teaching that embraces an “integrative education model”
recommending that law schools incorporate skills-based and professional identity-based
learning into doctrinal-analytic learning starting in the first year.

* At CUNY, first-year students take eight Lawyering Seminar credits, four in the fall and
four in the spring semester.

Andrea McArdle is a Professor of Law at City University of New York School of Law.
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STRANGE-BUT-REAL LAWS

(C) 1998 Ashley S. Lipson, Esq.

See solution on page 53.
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STRANGE-BUT-REAL LAWS

Across

1. In Michigan, if someone does not accept your challenge to a dual, it is illegal for
youtoscoffathimina_ __ __ _ MCL.A. §750.173.

7. In Oklahoma, it is illegal to injure _ _ _ _ _ _ at night. Okl.Stats, Title 21, §1772.

13.  Ancient Roman goddess of dawn.

14.  Computer yield.

15.  Right Street (Two separate abbrs).

16.  Overcharge (Abbr).

17.  Italian biologist Francesco _ _ _ _

18.  Easement appurtenant (Abbr).

19.  Smug smiles.

23.  Immediate constituent (Abbr).

24.  Natural Gas Act (Abbr).

26.  Tail

27.  To pat or touch, but without affection.

30.  Relative rapidity or rate of movement.

32.  Input/output (Abbr).

34.  Electronic funds transfer system (Abbr).

35.  'The defendant (People v. White, 1979) convicted of murdering San Francisco
Councilmen George Moscone and Harvey Milk had his sentence reduced from
First to Second Degree Murder by employing this ridiculous defense.

38.  Savings (Abbr).

41.  British slang greeting.

42.  Smooth.

46.  Female given name, great for goat lovers.

48.  Fred Sanford’s credit rating.

50.  Cause pain.

51.  Inspector General (Abbr).

52.  Comes before “scratched.”

55.  Tainted evidence (Abbr).

56.  Left Guard, Right Guard (Two abbrs).

59.  Pleading caption element.

60.  Twice number of types of Louisiana fruits (Roman numerals). See La. Civil Code
§551.

62.  Ornamental vaulting rib.

64.  It’sillegal to trip them for entertainment. See California Penal Code §597¢.

66.  InMichiganitisafelonyto __ ___ _ a single woman. M.C.L.A. §750.532.

67.  In the state of Washington, it is a crime to your fishing gear. Rev. Code

of Wash. §75.12.090.
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STRANGE-BUT-REAL LAWS

One of these can sell an infant to the other Rev. Code of Wash. §19A.64.030.
Electricity interruption.

Seniors (Abbr).

Infants.

Used to express or represent a hesitation or uncertainty.

Reorganization Acts (Abbr).

To attack or treat with ridicule, much as this puzzle is doing.

Combining form meaning “good,” or “well.”

Letter (Abbr).

Literary for open.

Its illegal to sell boozeina _ _ ___ _ colony. Cal.Bus.&Prof. Code §25750.
Cola have been banned per San Anselmoa City Code §S-7.02.

In D.C,, this one prohibits marriage to ones mother-in-law. D.C.Code 30-101.
The Supreme Court ordered Ralston’s proxies to include a proposal to stop the
“awful _ Mix commercials.” SEC v. Ralston Purina, 346 U.S. 119.

Not out.

Sinking Fund (Abbr).

Morning time.

Spool.

The biggest word in the English language.

Post-traumatic stress disorder (Abbr).

One of the wild and wacky states whose statute is mentioned herein.

Third person singular.

No man is one of these.

Female cannot lure males into bars. Code of Maryland, §27-152.
Arizona protects plants from __ __ _ _ “hate” crimes. Az.Rev.Stat. §3-113.
Soldier (Abbr).

Not one law or statute mentioned in this puzzle came from this state (Abbr).
Montana’s may prohibit women from wearing bonnets in movie

theaters. Mont. Code §7-5-4104.

German dramatist.

According to Louisiana, there are _ _ fruits (Roman numerals), but only one is
“natural.” La. Civil Code §551.

International Host (Abbr).

It’s illegal to toss water balloons from a building, but not froma ___ _. Code of
Va., §18.2-51.3.

To vibrate or shake.

Commic (Slang).

In the Soviet Union, the Chief Intelligence Directorate of the General Staff.
Noun suffix indicating condition or function.

North Carolina (Abbr).

Her Majesty’s (Abbr).

Owner/Operator (Abbr).
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Pole Dancing as a Legal Writing Tool

By Ann Nowak

Pole dancing as a legal writing tool? Yes. I discovered that a court case about pole
dancing can be a useful and interesting vehicle for teaching first-year law students how
to craft effective public policy arguments. This case, 677 New Loudon Corp. v. State of N.Y.
Tax Appeals Trib., 979 N.E.2d 1121 (N.Y. 2012), not only will hold your students’ interest,
but it will serve as an excellent springboard for thought-provoking discussions before
they begin to write.

The case involves a performance venue in upstate New York—“Nite Moves”—that
presents nightly pole dancing shows to a mostly male clientele. The club’s attorney
argued that his client was exempt from paying sales tax on admission receipts because
New York State law exempts admissions fees for “dramatic or musical art performances.”
Not surprisingly, the state’s attorney disagreed; the state did not view pole dancing as
being a “dramatic or musical art” performance. Or to put it another way, the state did
not view the gyrations performed in pole dances as being in the same category with the
adagios performed in ballets.

The problem was that New York’s sales tax exemption contained murky language
that could be construed as including both types of performances, even though that was
probably not the intent of the lawmakers who wrote and adopted the tax code.

Background

The owner of the club did not believe that his club owed any sales tax because the
dancers’ routines on the poles were choreographed—i.e. pre-determined, and Section
1101 of New York State’s tax law defines “dramatic or musical arts” admission charges as
“any admission charge paid for admission to a theatre, opera house, concert hall or other
place of assembly for a live dramatic, choreographic or musical performance.” (Emphasis
supplied.)

Counsel for the club argued that because ballet performances are exempt, pole dancing
should be exempt, too. The club’s counsel contended that if one kind of dance is worthy
of a tax exemption, then all kinds of dance should be worthy of a tax exemption. The
club’s position was that if state lawmakers believed that only certain kinds of dance were
worthy of a tax exemption, then the state was making decisions about what did and did
not qualify as artistic expression.

The Court of Appeals narrowly ruled in favor of the state. The majority noted that
the state’s “evident purpose” in creating an exemption for “dramatic or musical arts
performances” was to promote cultural and artistic performances in local communities.
The minority penned a strongly-worded dissent noting that the state law used the
word “choreography” interchangeably with “dance,” meaning that if the pole dancers’
moves were choreographed, then those moves constituted dance. And if the moves
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constituted dance, then they were covered by the exemption in the same way that any
other kind of dance would be covered. The dissenting judges also took issue with the
majority’s decision, saying that it upheld “a distinction between highbrow dance and
lowbrow dance that is not to be found in the governing stature and raises significant
constitutional problems.”

Using This Case in the Legal Writing Classroom

Before asking my students to write a short public policy argument for each side of
this case, I first teach them how to formulate these arguments by thinking broadly and
deeply. To do this, I present a brief overview of the case, and then ask the following
twenty questions. Students answer out loud. The thought-provoking nature of the
questions will hold the students’ interest. They will be eager to play “devil’s advocate”
with each other, which is fine as long as they do not derail the class, causing you to run
out of time before you complete the list of questions.

The Twenty Questions

1. Why would lawmakers approve tax exemptions—not just in this case,
but generally?

What is artistic expression?

What is the difference between art and obscenity?
What is the difference between offensive and obscene?
Can art be offensive?

Can dramatic performances be offensive?

N oo o N

When art or drama offends us, is this a subjective value, or can we
extrapolate that our personal reaction is a societal norm?

8. Inregard to what we call “culture,” what is “highbrow” versus “lowbrow”
culture.

a. Is one more valuable than the other, and why?
9. In what situations has “lowbrow” culture evolved into “highbrow” culture?
a. Do we want to encourage this evolution? If so, how?

10. How is a pole dancer different from a ballerina?
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11.

12.
13.

14.

15.

16.

17.

18.

19.

20.

If a woman dances on a pole, is that an artistic performance?
a. Why or why not?
What if the pole dancers at Nite Moves all had classical ballet training?

Are societal mores evolving such that pole dancing has become, or is
becoming, socially acceptable? (Consider the following: (a) Housewives are
taking pole-dancing classes for exercise. (b) There are regional, national,
and international pole dancing competitions.)

Could some men who watch pole dancing in venues like Nite Moves think
that the performances are artistic or dramatic expression?

a. Would it matter if they lived in a small backwoods town rather
than near the capital city of New York State—where Nite Moves
is located?

b. If they are uneducated and haven’t been subjected to “highbrow”
culture, could they regard these performances as artistic expression?

c. Will some of these men regard these performances as “dance”?

Could some of these men think that these performances are more socially
important than improvisational jazz performances at a summer theater-in-
the-round?

What socially useful function does a pole-dancing venue promote?

a. Might it keep men from prostitution or from cheating on their wives
girlfriends?

Are societal notions evolving when it comes to the meaning of art and
culture?

a. If so, should the tax-exemption laws be changed to reflect them?

Will broadening the rules about tax exemptions open the floodgates for
whorehouses/brothels to obtain tax breaks on admissions receipts if they
hold Saturday night dance shows as a marketing ploy to attract patrons?

Will broadening the scope of exemptions lead to lower tax revenues for the
state, which would mean economic losses for taxpayers?

Do taxpayers want to lose tax dollars from broadening the scope of this
exemption when the tax revenues could be used to rebuild roads and
enhance public safety?
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Wrap-Up

Until I began using this case to teach students to craft effective policy arguments,
I found that most of their policy arguments were unfocused and unpersuasive. By
engaging students in a thought-provoking discussion about artistic expression and
societal norms, I am able to help my students discover the kinds of policy arguments
that are persuasive, and why.

An added benefit of this exercise is that if you tell your students that you are going to
discuss a pole dancing case in the next class, everyone will show up. Better yet, they will
show up on time.

Ann Nowak is Director of the Writing Center at Touro Law Center in Central Islip, N.Y.

Common Expectations
By Andrew M. Pardieck

Faculty at Southern Illinois University School of Law teaching 1Ls meet a couple of times
a year to discuss the challenges that arise with teaching new law students. Presentations
and discussions have addressed issues like encouraging professionalism, improving
writing skills, effectively using teaching assistants, and identifying and assisting
students who are struggling. The conversations continue throughout the year via a 1L
mailing list.

In the spring of 2013, we started a discussion about how to facilitate incoming students’
transition from college or work to law school. One outcome was a document distributed
to students during orientation in the fall titled “Common Expectations for 1L Courses”:

Law school is not a continuation of your undergraduate education. Law school

is a professional school. Your work as an attorney or legal professional will
directly and profoundly affect the lives of those you counsel and those for whom
you advocate. Professionalism is, as a result, not just a 1L course. It is a common
requirement in law school and the practice of law. It is also a mindset and a set
of skills, which the 1L faculty seeks to encourage:

Attendance: You have to show up to succeed in law school. You have to show up
to competently represent your client. Courts hold attorneys in contempt of court
for failing to show up. Courts sanction attorneys and award costs for failing to
show up. As a result, your professors expect you to attend class, and the School
of Law Rules require it.

Attending on time: Showing up late to a deposition, meeting, or court hearing
shows disrespect to others—to judges juggling busy dockets; to attorneys trying
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to get home at a decent hour; to clients who are paying by the hour. Showing up
late in class is disruptive to your colleagues who are participating in class. As

a result, your professors expect you to come to class on time, and the School of
Law Rules require it.

Preparation: The advice traditionally given to new law students is that for each
hour of class, three (3) hours of preparation is necessary. There may be some
variation: some classes may require more; some a bit less. But those who simply
spend thirty (30) minutes doing the reading should not expect to understand the
material or do well in school. Your professors expect you to prepare for class and
will test this preparation.

Participation: Oral advocacy—whether in the courtroom, conference room,

or boardroom—is an acquired skill. It is not a skill gained by simply sitting
through class. It is a skill gained by active participation: reciting facts, explaining
the law, arguing a position. As a result, your professors expect you to participate
and will evaluate your participation.

Focus: Participation often determines the outcome: positively, if there is
sustained engagement; negatively, if there is not. A lawyer who nails one
objection and then tunes out the rest of the trial loses. A lawyer who checks out
during half of the client interview loses. Effective advocacy requires sustained
concentration. Success in law school requires the same. That means logging out
of Facebook, turning off your cell phones, choosing to concentrate—in class and
when you study. Common courtesy requires the same. The student laughing at a
text from their friend disrupts their colleagues. The student checking basketball
scores who needs the question repeated wastes their colleagues’ time. Your
professors expect you to pay attention in class, as well as respect your colleagues’
efforts to do so.

Writing: Your writing will define you as a lawyer, for better or for worse. Your
writing skills will also determine if you pass the bar. The Illinois State Bar
recently increased its minimum scores for passing the bar to address perceived
deficiencies in the writing skills of many new law graduates. SIU takes writing
seriously, and you will need to as well. Your submission of work product to a

1L instructor certifies that you have (1) proofread the paper for spelling errors,
typographical errors, and punctuation problems; (2) you have complied with all
formatting requirements specified by the individual instructor; and (3) you have
utilized IRAC, or another approved paradigm, for structuring your writing. Your
professors will evaluate your compliance with these basic requirements, and
your grades will reflect the care with which you write.

The faculty’s efforts to encourage competency and professionalism through
specific attendance, participation, and other requirements set out in the syllabi
that you receive are not intended simply to make life difficult. The transition
from college or work to law school is difficult enough. The requirements are
intended to encourage you to invest early in your career. Learning now to show
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up, on time, prepared to discuss the issues and provide persuasive work product
will pay dividends throughout law school and your future career. If you have
questions about this, ask your instructor. Regardless, work hard and best of luck.

In January of this year, several instructors reminded students of these expectations and
requested anonymous feedback. Most students, over eighty percent, found the memo
helpful. For some it relieved anxiety: “I read online that law school is like a game that no
one tells you the rules to, this document helped.” It provided a “standard of conduct.”

It “was a relief to see things I could do.” A few students found it unhelpful: they didn’t
read it; thought it was demeaning; or, more often, just “common sense.” Some suggested
changes: “stress, stress, stress the importance of doing work early in the semester,” and
“revisit the document later in the semester, I was overwhelmed at the start.”

I drafted the Common Expectations memo with input from colleagues at SIU but am
sure that there is more that can be done to facilitate the transition to law school. I would
welcome others’ thoughts on how law teachers might prepare students before the first
day of class for the first day of class, and beyond.

Andrew M. Pardieck is Assistant Professor of Law at the Southern Illinois University School of
Law. He can be reached at apardieck@siu.edu.

“Muscle Memory” As a Tool for Teaching
Legal Analysis and Writing

By Valerie Schneider

When I lived in San Francisco in my twenties, my roommate insisted that I engage in
his favorite pastime: Ultimate Frisbee.

Step one of my transformation into an Ultimate Frisbee player, my roommate told
me on the way to the park, would be a lesson in the finer points of Frisbee-throwing.
I grabbed this disk, jogged away from him, and confidently flung the Frisbee in his
direction. It travelled about three feet and skidded into the dirt. I trotted over, picked it
up, and tried again. This time, it hooked around and landed behind me. Frustrated, I
leaned back and whipped it as hard as I could...and somehow I managed to hit myself
in the gut with it.

Eventually, my patient roommate came to my side, broke down the motion into simple
steps for me, and walked me through practicing. The first time I tossed the Frisbee
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successfully and watched it sail through the air and gently loop downwards, I thought
“so that’s how it feels to do it right.” Once I had the feeling of getting it right in my body,
replicating the correct stance and an expert wrist-flick came naturally — the success was
integrated into my “muscle memory.”

During my first year of teaching law, I found it useful to recall times when I had learned
a new skill (such as the Frisbee story described above) and to consider what had allowed
me to transform that new skill into something that felt like second nature to me. One of
my pedagogical goals, I decided, would be to utilize repetition to help students develop
a “muscle memory” for two skills that are critical to success in law school and the legal
profession: thoughtful legal analysis and coherent legal writing.

(a) Never Let a Law Student Do Something Just Once

With my goal of creating “muscle memory” in mind, I left time in my syllabus for
students to complete a small set of practice exam questions a number of times —
drafting and redrafting an answer to the same question until each student could feel
what it was like to write a successful response. I sacrificed the opportunity to have
students work through practice problems in a variety of areas in favor of a structure that
allowed them to practice responding to the same question over and over again, until
each student began to develop a “muscle memory” of a successful response.

More specifically, I approached practice problems as follows:

1. At the beginning of the semester, I showed students a practice exam question,
sample answers,' and sample “grading grids”? that I use to evaluate student
work. This gave the students an idea of what “success” might feel like before
they were required to attempt a practice problem (just as I needed to see what
a successful Frisbee throw looked like before I made my first feeble attempts).

2. After completing my review of a substantive topic, I assigned a short exam-
like problem set as homework and asked students to bring a hard copy of
their answer to class.

3. During class, I asked students to trade answers with a partner and provide
written, and then verbal, feedback to each other.

4. After the students discussed their answers with their partner, I asked them to
work together to create a model grading grid for the problem.

5. If time allowed, we then discussed the grading grid as a class, making a
“master grading grid” on the board or on a PowerPoint slide. Sometimes I
would distribute my grading grid or a model answer to the class, so that
students could understand what I would have looked for in an exam.
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(b) It's Not Enough to Know How It Feels to Get it Wrong; You Also Have to
Know How It Feels to Get it Right

Without the Frisbee analogy on my mind, I may have been tempted to move on and not
revisit the same practice problem again after the class described above. At this point, I
had given the students a model answer! Why belabor the point?

The problem is that at the end of the class described above, students left with an
understanding of how to answer a law school exam question poorly. They were at the
stage I was at when I threw my Frisbee into the dirt or behind me—they had a sense

of what we were trying to accomplish (in their case, a well-reasoned and well-written
exam answer—the law school equivalent of a solid Frisbee toss), but, even if we walked
through a model answer, the students still did not have that “muscle memory” feeling
that can only come from a successful attempt (as opposed to multiple unsuccessful
attempts). So, in preparation for the next class I asked the students to do the following:?

1. Having already taken a stab at responding to an exam question,
reviewing their answers with a partner in class, and creating a grading
grid as a group as described above, I asked the students to re-write their
answer as homework, using their partner’s comments and the grading
grid as a guide. When they saw this assignment on the board, students
often wondered why I would want them to redo their work when they
already “knew the answer” from the grading grid and our discussion
in class. When they went home and attempted to rewrite their answers,
most saw the utility in practicing the skills of issue-spotting, analyzing,
organizing thoughts, and writing, even with a grading grid in hand. I
called this process of using a grading grid to develop an essay answer,
“reverse engineering.”

2. Atthe next class, I again asked students to trade answers with a partner
in class and provide written and then verbal feedback. I had students
work in pairs to “grade” each other’s responses in accordance with
our grading grid and to come up with an “ideal” answer, using bits of
analysis from each of their essays.

3. Finally, we debriefed the exercise, discussing what methods worked well
for issue-spotting, for providing a deep analysis, for writing clearly, etc.

To keep the students on their toes, I altered the order of these exercises throughout
the semester. Sometimes, as a first step, I asked the students to create a grading grid
for a practice problem before even attempting an answer. Other times, I had them draft
outlines, or present their answers in class. I encouraged them to collaborate, challenge
each other, and to always put their pen to paper (or fingers to keyboard); only by actually
trying to accomplish the task required multiple times, would students gain the “muscle
memory” that would allow legal analysis to begin to feel like second nature.
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One of my first year students, dissatisfied with the marks she had earned on her
midterm exams, came to me for advice before her first set of finals. She told me that her
approach to exam preparation would be to complete as many old exams from each of her
professors as possible during the reading period. “I've printed out a ton of old exams for
each of my classes,” she proclaimed proudly.

My advice to this student was to take fewer practice exams, which surprised the
student. I advised her to take fewer exams, but to write each answer a number of times,
collaborating with colleagues between attempts. “If you are currently a B student, and
you take a practice exam, you'll probably complete it at a ‘B” level,” I told her. “And if you
take another practice and another after that, you'll probably continue to earn ‘Bs” on each
one because you haven't changed your approach at all.” In order to improve, I suggested,
“you need to work your way through the same problem with colleagues again and
again, until you know what it feels like to write a successful response.”

“I get it,” she said, “it’s like that Frisbee thing you keep talking about.”

'"When distributing sample answers, I quickly realized the importance of emphasizing
over and over again that there is no one “right” answer in law school. Additionally, I
found it useful to start by showing students a “C” answer first and having them work
in teams to identify what was missing and what could be improved. Then I distributed
a “B” answer and repeated the same exercise. Finally, I showed them an “A” response,
and we discussed what distinguished the “A” from the “B” and the “C.”

2“Grading grids” are the answer keys I use to evaluate students’ responses to exam
questions. I model my grading grids on a sample I received from Professor Rory
Bahadur of Washburn University School of Law after the AALS New Teachers
Conference in 2012, and I have attached my own sample to this essay.

’In many doctrinal classes, professors do not have time to dedicate this much time

to problem sets. As noted above, I am drawing from my experience teaching Legal
Methods, a class that focuses on legal analysis skills over a particular substantive area
of law. My hope is that these methods may prove useful in other types of classes, even
if only implemented in part.

Valerie Schneider is Assistant Professor of Law at Howard University School of Law. She is
supervisor of the Fair Housing Clinic, and she also teaches doctrinal courses. She utilized the
methods discussed herein in a common law and statutory interpretation course for 1Ls called
“Legal Methods.” Legal Methods was a lecture-format class with 45 students. Professor Schneider
also incorporated many of the principles discussed herein into her clinical course, but for the sake
of clarity, in this essay, she utilizes her experiences in her Legal Methods course as an example.

See sample grid on next page.
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SAMPLE GRADING GRID®

QUESTIONS/ RULES AND ANALYSIS CONCLUSION | CLARITY/
ISSUES WRITING
1. Scott v. Shover
Landowners cannot injure a “legal right” in property of another.
Landowner has legal right to lateral support of his property.
Does Elliot’s e Distinguished from this case b/c it’s about lateral support. Doesn’t
construction of tell us if right to sunlight i.s a “legal right.” in Property. .
abillboard that e Compare--lateral support is a more tangible right than right to be
free from a shadow.
blocks sun to
Greenleaf’s 2. Horton v. Eicher Does the author
solar panels Landowner has a right to “peaceful enjoyment of his property, free learly stat
unlawfully from unreasonable interference by others.” ;.ear ystate Was the
interfere with e Similar b/c, like Greenleaf case, the injury is not to the land, but to is/her . writing
Greenleaf’s the owner’s ability to use it how s/he wants. conclusion? clear,
property rights? o Distinguished b/c having insecticides poisoning land is still more organized
tangible than blocking sunlight. In our case, Elliot didn’t do and
anything that directly impacted our client’s land. Does the author’s .
concise?
conclusion flow
3. Blum v. Disposal Systems logically from
Landowner cannot do something that essentially “confiscates or his/her analysis?
destroys” neighbor’s use of land —vibrations that harmed conception
rates of pigs unreasonably “confiscates or destroys” neighbor’s land.
e Similar b/c non-physical intrusions (noise and vibrations). Shadow
is sort of like noise. In both cases, owner is deprived of use of their
land to further their business.
¢ Distinguish —unlike in Blum, our client could still use his property
for its intended purpose, he just had to pay more for electricity.
4. Cassells International v. Avery Resorts—most on point, but from another
state.
No legal right to light.
e Similar facts. Injury is shadow. Indicates that there’s no US case
establishing right to light. Bad for Greenleaf, but not binding
precedent.
7 points 2 point 1 point

> This grading grid is based on a problem contained in Jane C. Ginsburg, LEGAL METHODS CASES AND MATERIALS (3d ed. 2008) .
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The Birth of a New Teaching Idea

By Jalae A. Ulicki

As we know, 65% of the population is visually dominated, and therefore I presume
that this statistic applies to most of my class as well. The visual “magnet” to which
my students are attracted in the classroom is my screen. So, what could I do with that
“magnet” that would hold their attention, be collaborative, and build upon their ability
to retain what they saw in the “magnet” and use that retained information to enhance
their performance in law school and in their future practice?

It all started with an e-mail from my colleague, Professor Gerst, who had decided to
share his morning newspaper “read” with those of his colleagues who were interested:

On the 14th of June, Steve sent along his morning “read” in a word document from the
Arizona Republic for reflection:
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Deciding to have some fun I took Steve’s news and created in PowerPoint a more
“visually enhanced” edition of the news from that day which I shared with Steve:

42 | THE LAW TEACHER | SPRING 2014



That started me thinking about PowerPoint in general and whether I could create
something useful for my class that was new, innovative, collaborative, retentive
and useful for my students. So I started delving into research on visual retention of
information.

A lot of research has been done by social psychologists regarding neurological and
cognitive aspects of reading. Some researchers focused on how the passage length of
text may influence comprehension of material (Suber, 1992); while others examined how
distractions in texts influenced readability and comprehension (Connelly, Hasher, &
Zacks, 1991). Others yet examined whether material and font size influenced memory
recall of the material (Tinker, 1963). And then there are those who examined the
physical characteristics of the text itself within an applied setting using two common
characteristics of font type (Gasser & Boeke, 2005).

I became interested in fonts and decided to research that as well. I
started thinking about fonts and wondered just how many of them
existed. I couldn’t find a reliable answer, but the estimates range in the
tens of thousands with news styles of type being created on a daily
basis. We’ve come a long way since that first type for printing that was
invented in China in 1040 A.D. using wood blocks!

What I did find however were hundreds of websites and blogs about fonts. By the way,
I also learned from FontShop’s website! that “font” is different that “typeface” “The
former refers to a complete character set of a particular typeface in one size, while the
latter is a single set of characters that share stylistic unity comprised of alphabet letters,
numbers, punctuation and diacritical marks. When type made the leap to the digital
realm, a font became an electronic file that rendered the typeface in all sizes.”
http://www.fontshop.com/

Fascinated with the volume of fonts I decided to check and see what kind of fonts were
being created by these designers. The following is a sampling;:
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With these thoughts in mind, armed with my “newspaper” and my “fonts”, I decided
to create an exercise in which my students could “showcase” their talents, collaborate
in the learning process, and share information that would increase their retention of
topic material. Thus, was born the “newspaper”—an exercise feature which would be
produced by them:

The feeling of being genuinely appreciated lifts people up. In the business world,
research tells us that the highest driver of engagement is whether or not workers feel
their managers are genuinely interested in their well-being. Well, in the classroom, we
as law professors are genuinely interested in our students” well-being. Students
especially want to receive positive reinforcement, to feel encouraged to build, to learn
about self-improvement and to make meaningful contributions to their learning
environment. Having them become the “actors” rather than the “audience” is just one
way to keep them actively engaged and taking a part in their learning process.

I gave the assignment for the first time to my evening class in Trusts & Estates this
summer as part of an in-class activity. Following completion of the assignment, each
group showcased their presentation to the rest of the class. The response from the
students was overwhelming positive. We had a rather robust discussion regarding the
assignment. One of the outcomes of the assignment they decided was that they really
had to have a good grasp of the law topic in order to be able to explain and condense the
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information so that it could be disseminated to a “non-legal” audience. That then led to a
discussion of meeting with clients who would come in with similar issues and just how
they would have to weigh, assess, and explain to the client whether they in fact had a
potential cause of action.

Here are some examples of their responses:
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For our purposes as law professors, however, we are interested in student engagement
and outcome performance. We know intuitively what the research suggests, our students
retain more information when material is presented both orally and visually more so
than if they are presented with just lecture material or just visual information.

Thttp://www.fontshop.com/

Jalae A. Ulicki is Interim Academic Success Director and Professor of Law at Phoenix School of
Law. She can be reached at julicki@phoenixlaw.edu.
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Prosecuting the Gang Homicide:
Using an Actual Homicide Case
to Teach Future Prosecutors

By Jeffrey T. Wennar

Introduction

My teaching partner' and I have taught at the American University Washington
College of Law, in the Externship Program, for a number of years. Each semester we
listen to the students discuss their frustrations with the academic offerings at the school.
A common theme from semester to semester is a deficiency in classes that would, in
a practical way, present an overview of the various roles undertaken by a prosecutor
throughout a case. We were both prosecutors and felt with our combined experiences,
both in the courtroom and in the class room, we would be able to construct and
teach a course that prepared students to meet the unique demands of a career in the
prosecutor’s office.

Students interested in pursuing a career in a prosecutor’s office—whether it be local,
state or federal —must learn the exacting standards of fairness, legality, and ethics that
apply to prosecutorial conduct. In many ways, these standards are unique to prosecutors
and are more stringent than the ethical obligations placed on other members of the legal
profession. For example, the Maryland Rules of Professional Conduct succinctly explains
that “[a] prosecutor has the responsibility of a minister of justice and not simply that of
an advocate.”" And, decades ago, the Supreme Court of the United States expounded on
the special role of the prosecutor:

The [prosecutor] is the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation to govern impartially
is as compelling as its obligation to govern at all; and whose interest,
therefore, in a criminal prosecution is not that it shall win a case, but
that justice shall be done. As such, he is peculiar and very definite sense
the servant of the law, the twofold aim of which is that the guilty shall
not escape or innocence suffer. He may prosecute with earnestness and
vigor —indeed, he should do. But, while he may strike hard blows, he

is not at liberty to strike foul ones. It is as much his duty to refrain from
improper methods calculated to produce a wrongful conviction as it is
to use every legitimate means to bring about a just one.™

So that interested student may better understand and even experience meeting these
unique standards, we structured the course around the facts of a single case, from
the commission of the crime to the sentencing of the convicted defendants. To keep
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the students focused and continuously learning new material, the case needed to be
gripping and issue laden. For this reason, this course takes the law student through

a gang-related homicide case from the discovery of the victim up to and through the
prosecution and sentencing of the co-defendants. Additionally, this course exposes
students to the day-to-day work of and ethical issues that arise in a local prosecutor’s
office. The course places special emphasis on oral skills and written motions practice
that occur before and during a trial. By the end, students gain a proficiency in the
preparation and prosecution of a homicide case, an appreciation of the problem of gang
violence in our society, and exposure to various prosecutorial strategies to combat gangs.

The course proposed—and now taught as part of the Trial Advocacy Program at the
Washington College of Law—is a two-credit course and is limited to 18 students. To be
considered for enrollment in the course, students must have taken Criminal Procedure,
Evidence, and either Criminal or Civil Trial Advocacy or the Criminal Justice Clinic’s
prosecution clinic prior to enrolling in the course. This essay outlines the structure of
assignments and assessments we have developed for this unique course.

Decision-Making and Discovery

Before the first class session, students are expected to have reviewed an abridged copy
of discovery and to have familiarized themselves with the potential witnesses. Students
are also assigned three articles on the prosecution of gang-related crimes. At the first
class session, students are introduced to the power of the prosecutor to determine what
charges, if any, to bring against an individual. A discussion of this unfettered power
precedes the discussion of what crimes each defendant should be charged with.

Also early in the course, students become familiar with the prosecutor’s role pre-
trial (including pre-arrest) in coordinating with police in the investigation of a crime.
Students study crime-scene investigation issues, including crime scene contamination,
on-scene procedures, chain of custody protocols, collection and preservation of evidence,
and witness interviews. We discuss the role of the medical examiner’s office, the autopsy,
and determining the cause and manner of death. The students are presented with
the work undertaken by the police to identify and arrest suspects. Students evaluate
videotaped police interview sessions with suspects and the usefulness of the suspect’s
“confession.”

The students’ readings during this period include Supreme Court decisions relevant to
discovery issues, such as the state’s obligation to provide discovery to the defendants, the
management of originals by the state, and the organization necessary for ready access
in trial preparation and at trial. Students review the definition of evidence and must
develop a witness list and assign the elements of each charge to a specific witness.

Several class sessions are devoted to the expert witnesses. (Depending on the evidence
the State chooses to offer at trial, there may be as few as one expert witness and as many
as the case requires.) We invite two guest speakers to the class, a DNA Forensic Biologist
and a retired Maryland State Trooper who has been qualified as a gang expert in several
different jurisdictions. The session following the two guest speakers is devoted to
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students qualifying an expert witness as part of an in-class exercise.

Another early in-class exercise is designed to assess the student’s comprehension of the
breadth of the case and their overall familiarity with trial work. Based on the discovery
material they have and their understanding of witnesses and evidence, students are
asked to list the witnesses they believe the state needs to call to prove the case beyond
a reasonable doubt. Students must justify including or excluding a witness. Students
must also designate the physical evidence to be used at trial, decide which witness will
they will use to introduce the evidence, and determine which witnesses will be shown
the exhibits. The students” continuing formulation of ideas and answers to follow-up
questions from us allows us to determine their familiarity with the case, criminal rules
of procedure, rules of evidence, and basic trial techniques.

Preparing for Trial

At this point in the semester, the majority of the pre-court appearance preparation
has been completed. The lectures and class work shift to preparing for pre-trial
motions and trial. Again, students are assigned to read caselaw relevant to the issues
discussed, including the selection of a jury through voir dire and the protections of the
Confrontation Clause.

Students complete a variety of written and oral exercises in the pretrial phase of the
course. Students prepare and submit a pleading opposing pre-trial release, setting
special conditions for that release, if any, and bond. The difference between preliminary
hearings and grand jury presentations are discussed, along with the pros and cons of
the election of one over the other. Students prepare an indictment and consider a count
(or counts) based on a typical gang statute. Students prepare and submit a pleading
arguing against a defense motion to sever the defendants and try them separately based
on Bruton' issues. Students draft a motion and memorandum in support of using a gang
expert to testify. Students draft voir dire and jury instructions. Students draft responses
to defendant’s Motion for Judgment of Acquittal. Plea bargaining and sentencing issues
are considered, including calculating sentences pursuant to sentencing guidelines

Students also prepare an opening and a closing argument and present them in class.
Students are encouraged to use demonstrative evidence, including PowerPoint, in their
argument presentations. We assess their presentations by theme, a mastery of the facts,
and the story students choose to tell. Students’ ability to persuade and communicate,
and their pacing, inflection, and tone are all part of the assessment process. Finally, we
assess if they have developed a theme of the case.

Following this in-class exercise, there is a written assignment requiring students to
file a pleading opposing the defendant’s request for pretrial release or bond. We assess
the pleadings on their technical accuracy—whether the defendant’s name is accurate,
whether the correct court for the pleading is listed in the caption, whether the pages
are numbered, and whether other jurisdiction-specific rules are followed—and on the
strength of the argument. The danger of flight and the danger to the community are
essential issues in an opposition to pretrial release. We look to see if students have
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addressed these concerns, again assessing if they have applied these arguments to our
facts. These written assignments make students aware of the importance of written
advocacy and its connection to oral advocacy in a criminal prosecution.

Conclusion

By the end of the semester, students should possess a thorough understanding of the
steps necessary to initiate a criminal proceeding and take that proceeding to fruition.
They should also understand how these steps fulfill the unique role the prosecutor
occupies in the American criminal justice system.

The qualities of a good prosecutor are as elusive and as impossible to define
as those which mark a gentleman. And those who need to be told would
not understand it anyway. A sensitiveness to fair play and sportsmanship is
perhaps the best protection against abuse of power, and the citizen’s safety
lies in the prosecutor who tempers zeal with human kindness, who seeks
truth and not victims, who serves the law and not factional purposes, and
who approaches the task with humility.

When students complete our course, and if the students through their class
participation, writings, and oral advocacy, embrace Justice Jackson’s definition of a
prosecutor, then we know we have succeeded as teachers.

' Carlos F. Acosta, Esq.

i Md. R. Prof. Conduct 3.8 cmt.

i Berger v. U.S,, 295 U.S. 78, 88 (1935).

¥ Bruton v. U.S.,, 391 U.S. 123 (1968).

v Robert H. Jackson, Speech, The Federal Prosecutor (Wash. D.C. April 1, 1940).

Jeffrey T. Wennar is an Assistant State’s Attorney in the Montgomery County Maryland State’s
Attorney’s Office. Mr. Wennar is an Adjunct Professor at the Washington College of Law,
American University. Mr. Wennar developed and teaches two courses in the Trial Advocacy
Program: Prosecuting the Gang Homicide, and Challenges and Obligations of the Prosecutor.
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Threshold Concepts in Legal Education
By Melissa H. Weresh

Researchers have proposed that threshold concepts exist within
disciplines, and that identification of these threshold concepts
can assist educators in evaluating both curricular outcomes and
effective pedagogies to support student learning. Threshold
concepts are “considered akin to passing through a portal, or
conceptual gateway, thus opening up a new and previously
inaccessible way of thinking about something.”' Once a student
comprehends a threshold concept, the student has a transformed
understanding within the discipline, moving from a lay to
disciplinary-specific manner of thinking.

Threshold concepts differ from core concepts primarily in terms of their transformative
quality. Core concepts are important and build understanding based upon concepts
previously mastered by students. Threshold concepts, in contrast, possess additional,
distinctive characteristics. They have been defined as transformative, irreversible,
troublesome, integrative, and bounded. Because they are transformative and
troublesome, mastering a threshold concept may necessitate an alteration in the student’s
identity, requiring her to let go of some prior perspective or understanding.

The unique characteristics also explain why threshold concepts represent points in
the curriculum where students struggle in a state of “liminality.” In the liminal state,
the student is trying to engage with the material but is stuck within the threshold of
understanding until the transformative, integrative, and irreversible mastery occurs.
And, once that occurs, the student begins to process information in a new, disciplinary-
specific way.

While many disciplines have embraced the threshold concepts framework and
identified disciplinary-specific threshold concepts, the theory has not been widely
explored in law. To the extent that legal education has been criticized for failing to
emphasize assessment and/or evidence of student learning, this is a rich inquiry for
educators in legal education.

Viewing legal education and the law school curriculum through the lens of threshold
concepts has valuable implications. By identifying threshold concepts, legal educators
can make their curricula more efficient, focused, and effective. Legal educators may
also be able to identify ways to marshal students through the liminal state in order to
advance student learning.

I found this theory to be a fascinating lens for my legal writing course. I began to
think critically about the concepts or transitions in the curriculum that were particularly
difficult for students. Once I identified those, it was helpful to apply threshold concepts
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criteria to distinguish between threshold and core concepts.

To the extent that legal writing is a foundational course, I wondered whether there
might be threshold concepts in my course that could be mapped across the curriculum,
both horizontally in the first year curriculum and vertically across a student’s course
of study. I propose that malleability of law is a concept that fits within the threshold
concept framework, both within my course and across the curriculum.? As a threshold
concept introduced in the first year, implicitly in courses relying on a Socratic dialogue
and explicitly in many legal writing courses, malleability is bounded, integrative,
irreversible, troublesome, and transformative. Further, malleability is a concept that
can be mapped across the curriculum. Educators can collaborate on how to introduce,
reinforce, and assess the concept, using consistent nomenclature and assessment
techniques. Together, faculty can also develop appropriate benchmarks for student
progress.

'Jan Meyer & Ray Land, Threshold Concepts and Troublesome Knowledge: Linkages to
Ways of Thinking and Practising Within the Disciplines, in IMPROVING STUDENT LEARNING:
TeN YEARs ON 1, 1 (C. Rust ed., OCSLD, Oxford 2003). For ease of readability, footnotes
have generally been omitted. The concepts described in this essay, however, are
comprehensively explored in the foregoing source.

2 See Melissa H. Weresh, Stargate: Malleability as a Threshold Concept in Legal Education,
J. LeG. Epuc. (forthcoming May 2014).

Melissa H. Weresh is Professor of Law at Drake University Law School. She can be reached at
melissa.weresh@drake.edu.
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IDEAS OF THE MONTH
http://lawteaching.org/ideas/

February 2014: Just the Facts Ma’am

January 2014: Incorporating Experiential Learning: Practice-based Research Exercises
December 2013: A Krafty Review

November 2013: Good Teaching is Quantifiable

October 2013: Cross-training for Law Students

ARTICLES OF THE MONTH

http://lawteaching.org/articles/

February 2014: James Moliterno, A Way Forward for an Ailing Legal Education Model,
17 CHapr. L. Rev. 73 (2013).

January 2014: Julie Spanbauer, Lost in Translation in the Law School Classroom:
Assessing Required Coursework in LL.M. Programs for International Students, 35 INT’L J.
LecaL INFo. 396 (2007).

November 2013: William Foster and Emily Grant, Memorializing the Meal: An Analogical
Exercise for Transactional Drafting, 36 U. Haw. L. REv.—(2014).

October 2013: Bradley T. Borden, Using the Client-File Method to Teach Transactional
Law, 17 CHapr. L. Rev. 101 (2013).
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