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defined and measured by specifically identified outcomes. Through
the use of carefully designed formative and summative assessment
tools, teachers can ensure that students develop the knowledge base,
perspective, and skills to achieve the desired outcomes.

Just as student learning must be assessed to measure success
and provide feedback, the academic program must be assessed to
measure its effectiveness. The best assessment of the program is
student performance, so assessment of student learning will also
provide feedback to the faculty on achievement of program outcomes.

Developing Explicit Criteria for Performance

To judge students as they demonstrate their knowledge and
abilities, we must make explicit the criteria for competent perfor-
mance. If students know the criteria ahead of time, they can strive to
meet them in their performance. The criteria are the structure around
which teachers evaluate student performance and provide feedback.
See Appendix C for a list of twenty-four specific criteria for oral
argument of motions.

Planning and Designing the Assessment Program

A faculty might plan, design, and implement a comprehensive
assessment program all at one time.** A new law school would miss
a golden opportunity if it did not construct a comprehensive assess-
ment program at its inception. Because of the difficulty of making

5 For example, with regard to institutional or program assessment, Grove
City College, in Grove City, Pennsylvania, uses a comprehensive system of standardized
tests assessing for general educational background, competence in major, cultural
literacy, perceived values and goals, post-educational experience, and long-term goals.
Grove City College, Remarks at the Sixth American Association for Higher Education
Conference (June 12, 1991).
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change in law schools®® a faculty will often find it preferable to

develop the program in stages.

A faculty should not be discouraged by an inability to plan,
design, and implement a grand assessment scheme all at once. The
faculty at Alverno College has spent almost 30 years developing its
assessment program to its present point.>*’” Indeed, that faculty has
concluded that development of assessment will be a permanent and
dynamic process.*® 1t is far better that a few instructors succeed by
experimenting with assessment in their individual classes than to
demand that assessment occur only as part of a grand design, the
demands of which overwhelm the facuity to the point of failure. If
facuity members learn assessment by experimenting in their class-
rooms, they can expand the program for broader application in the
curriculum.

A law school assessment program will have three major
aspects: (1) assessment as a tool to ensure student learning,
(2) assessment to determine program success, and (3) assessment to
measure the institutional effectiveness.**’

The considerations involved in planning student or institutional
assessment are:

1. The outcomes being assessed.

2. The indicators of success or failure in meeting outcomes.

3. Sources from which the school can gather information about
student learning and law school effectiveness. Possible sources

6 See Mudd, supra note 213.
27 ALVERNO COLLEGE FACULTY, supra note 8, at 102.

d.

% Measuring student outcomes or law school effectiveness will require that
the law school secure baseline data. Baseline data about students allow measurement
of change in students’ professional skills performance and values. The same is true of
baseline data for the law school.
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are students, alumni, or those who observe students and graduates
in action, such as judges and practicing lawyers.

4. Number of measures of performance that will be included in the
assessment program.

5. Types of assessment instruments that will be used, whether
standardized or internally developed.

6. Who the assessors will be. Possible assessors are full-time faculty
members, adjuncts, lay and lawyer contract assessors, teaching
assistants, and students.

7. Where the assessment will take place. Possibilities are the
classroom, assessment centers, or clinics.

8. Appropriate time for assessment. Some convenient times to
conduct assessment are at a student’s entry to law school, at
academic year’s end, at semester’s end, at multiple points during
the semester, at graduation, and at periodic points during profes-
sional practice.

Implementing an Assessment Program

The faculty members interested in assessment should meet on
a regular basis to form the community which will learn together,
coordinate, and share experiences.**® Appointment in the law school
of an assessment committee comprised of anyone interested in
assessment will foster the community necessary to begin a program.
However, assessment is inextricably linked to curriculum planning,
and making the curriculum committee the center of assessment
activity would place assessment in the mainstream and give it the
credibility and visibility it needs for implementation.

0 At Alverno College, the entire faculty meets every Friday afternoon to
continue their discussions on all aspects of assessment. Discussion with Alvemo
College faculty at A Day at Alverno College, Seminar, in Milwaukee, Wis. (Nov. 12,
1992).
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It is also important to inform students of the implementation
of the assessment program. Students appreciate the logic of creating
a mission statement, determining student and law school outcomes,
and measuring to see whether the outcomes are being met. They need
to be apprized of their own role in assessing their work, the courses,
curriculum, school, and activities. They, too, need education in the
principles of assessment, and that education will make implementation
easier. Faculties need to remember that students can find change
difficult especially because some may have a vested interest in a
system that guarantees they need only perform and be assessed on a
bluebook examination at the end of the semester. Students may not
welcome the prospect of performing on a regular basis. Keeping
students informed will facilitate implementation of the assessment
program.

Evaluating the Assessment Program

A good assessment program should include a process by which
the program itself is observed and measured for purposes of evaluat-
ing effectiveness and improving the program.?’' Faculty members
must periodically review each aspect of the program to determine if
information gained is valid, reliable, and useful. Assessment methods
need to be reviewed to determine if they are providing the necessary
information. Individual faculty members involved in assessment will
create new forms of assessment that need to be shared and incorpo-
rated in other areas of the program.

! This characteristic of an assessment program was stated by the Commission
on Institutions of Higher Education, North Central Association of Colleges and Schools,
Chicago, Illinois, the accrediting body for institutions of higher education in the north-
central United States. Austin Doherty & Gerald W. Patton, Criterion Three and the
Assessment of Student Academic Achievement, 66 N. CENT. Ass’N Q. 406, 409-12
(1991).
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Using the Results to Improve Student Learning

Finally, the law school needs to insure that the results of the
assessment program are utilized to improve student learning. In the
classroom, teachers need to use formative assessment tools that
students can use to improve their learning. Almost every assessment
tool used, even most of those involved in measuring effectiveness of
the law school, will invariably have value in improving student
learning. For example, many schools retain a law student’s graded
work in a file throughout the student’s tenure in law school. At the
end of three years, the file includes much information on that student’s
abilities, attitudes, and behavior. Yet, law schools make no use of the
file other than to store it in the event of disputes about grades or
performance. Review of such a “portfolio” of the student’s work
would allow faculty to analyze and summarize such things as the
student’s performance, change over time, strengths, and weaknesses.
If students are involved in the development of such a portfolio and its
assessment, the file becomes part of their education, particularly their
ability to self-assess. Portfolio data from one group of students can
be gathered for comparison with other classes to determine trends in
student learning.






Chapter 8. The Requirements for
Effective Methods of
Assessment

It is a problem when a law professor gives students an end-of-
semester multiple-choice final exam on which they are not allowed to
write any comments or assumptions and which will be graded by a
scan-tron device. The students have no way of stating the premises
which may make their answer right or of identifying ambiguity or
problems in the questions. Similarly, the professor who surprises
students by giving the same exam she gave last semester creates an
advantage for students who have a copy of the last exam and a
detriment for those who do not. Or, consider the plight of the student
whose class consisted of a running dialogue on the social, economic,
and political aspects of the decisions in the casebook but who is
confronted with an exam which seeks to have him resolve in writing
hypothetical problems on the basis of the doctrinal case law in the
book.

For any assessment mode to be effective it must exhibit
qualities of validity, reliability, and fairness. This chapter will examine
these basic principles.
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Validity

Validity means the mode of assessment must “effect or
accomplish what is designed or intended.”**> Just as you do not
measure light intensity with a barometer,”” you would not measure
legal writing skills with a multiple-choice exam.

Validity in choice of measuring devices is an issue in law
school assessment. Forinstance, does performance on bluebook essay
exams actually measure whether the law school successfully teaches
analytical skills, when the group to whom the exam is administered are
the top students from undergraduate schools? Does performance on
bluebook essay exams predict ability to represent clients competently?
With regard to institutional effectiveness, does one smeasure a law
school’s success in teaching by counting its famous graduates,
measuring its wealth, or surveying to calculate its prestige level?

In law school courses, validity means the test or other
assessment of student performance measures whether the course goals
and objectives have been met. This is content validity.>** A major
factor affecting validity is whether the instructions involved in
administration of the assessment instrument are clear and precise.”
If, for example, students can interpret test instructions in different
ways, the test is invalid.”*® On a larger scale, the validity question is

253

252 Id

253 1 JOSEPHSON, supranote7,at7. **As one psychometrician has pointed out,
‘an inappropriately designed test is like trying to measure light intensity with a
barometer.”” Id. quoting RICHARD LINDEMAN & PETER MERENDA, EDUCATIONAL
MEASUREMENT 74 (2d ed. 1979).

B id.

5 1id. at 9.

% See 1 id. for a discussion of “imprecise call of the question.”
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whether the mode of assessment measures how well the student
outcomes are being met. There must be a reasonable connection
between that which was taught in the course and that which is being
assessed. This means, of course, that teachers must be clear about
course goals and what they are teaching.

At the institutional level, the question is whether the instru-
ment measures if the law school 1s meeting its institutional outcomes.
That is, if the law school aims to be the state’s legal center, the
instrument must assess the school’s success in fulfilling that role.

Reliability

The second requisite is reliability,”’ which Webster’s defines
as “the extent to which an experiment, test, or measuring procedure
yields the same result on repeated trials.”**® An assessment instrument
which does not consistently yield the same results lacks reliability and
is of no value in an assessment program. Reliability depends on
representative content sampling.?* If the exam samples too little of
the course content, then student performance may not reflect the
extent to which the student met the goals and objectives for the
course, but may only demonstrate that the student excelled or failed
in learning the aspect which is the subject of the exam. For example,
testing a student on a single tort defense will not reliably reflect
whether the student learned the tort defenses.

71 id at 15.
1% WEBSTER’S, supra note 7, at 1917.

2% | JOSEPHSON, supra note 7, at 16.
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Reliability also depends on scoring consistency.”®® If three
assessors watching a videotape of a student’s oral argument would
give three different grades for the performance, then the assessment
method lacks reliability. If one inserted three copies of the same
student-drafted contract into the pile of contracts being graded by the
instructor and the instructor gave the three copies three different
grades, the assessment would lack reliability.

Lack of reliability by reason of scoring inconsistency may be
a grave problem in law schools which have no internal coordination
among faculty members in scoring exams even when teachers are
teaching sections of the same course. Michael Josephson cites a
disturbing study involving scoring reliability of the California Bar
Exam which showed that a candidate had only a sixty-seven percent
chance that two different examiners would agree on whether the
answer was a pass or a fail **!

Equally disturbing is the potential unreliability in the grading
by a single instructor. Contrast the common teacher’s belief that “1
know a ‘D’ when I see one” with the California study’s finding that
when the same examiner graded an exam answer twice he or she had
only a seventy-five percent chance of being consistent in deciding
whether an answer passed or failed.”®* As Josephson notes, this
evidence of lack of reliability occurred under a system that has
sophisticated techniques for promoting reliability, techniques which
are absent in law school grading.®® Most teachers have probably
experienced anxiety about reliability when grading for a long period,

%1 id at17.

™' 1 id at 19. See also MICHAEL B. BUNCH & WENDY LITTLEFAIR, TOTAL
SCORE RELIABILITY IN LARGE-SCALE WRITING ASSIGNMENT (1988) (providing resuits
of a study of 2,000 essays written by 1,000 students and read by six readers).

2 | JOSEPHSON, supra note 7, at 20-21.

31 jd at21.
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grading under fatigue, grading after reading a particularly galling
paper, or grading after experiencing anything that changes the
assessor’s “frame of reference.”***

Fairness

Fairness,”® as a requisite, applies primarily to assessment of
student outcomes. Fairness requires that the assessment be equitable
in both process and results. Student learning is inhibited if the student
perceives that the assessment process is unfair. For example, suppose
some students are scored by assessor X, who gives all “A”s, while
others have assessor ¥ who views all performances as “C”s.*** Or,
suppose the facts used in the assessment exercise are based entirely in
football strategy and terminology, so that most men are better able to
understand and solve the problem than most women. Exercises which
assume familiarity with dominant culture may present problems of
fairness for those of minority cultures.

Josephson lists primary areas of unfairness as unequal access
to all relevant information by reason of multi-section classes; private
discussion with the professor before student performance; the use of
prior exam questions; inconsistent policies regarding makeup
performances and postponements; inadequate information about the
logistics, format, and scope of exams; lack of information about what
learning the teacher thinks is important; and testing for skills and

41 id at 24.
51 id. at 26.
26 This could be why we do not have teaching assistant graders 1n law school,

although the same problem could exist wherever two or more faculty members teach
sections of the same class.
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abilities not taught in the course.”®” Note, also, that an assessment
tool that is not valid (test instructions that are ambiguous) or that is
unreliable (the assessors score the same performance differently) is
inherently unfair.

271 id. at 27-34.



Chapter 9. Means of Assessment

For many legal educators, their experience as law student and
as law teacher has provided them little knowledge of means of
assessment. End-of-semester examinations are familiar. They may
include essay or objective questions, be open- or closed-book, and
take place in or out of a classroom. Law teachers have little knowl-
edge of the broad range of assessment methods available, strengths
and weaknesses of those methods, and their applicability for legal
education. Even examinations are used narrowly, seldom as “impetus
or motivation for study, devices for feedback, and teaching tools
themselves.”**® However, means of assessment can be effective and
innovative learning tools. Use of a broader range of assessment can
reinvigorate a faculty member, not to mention break the endless
tedium of grading bluebook essay exams. Means of assessment may
be categorized as qualitative and quantitative.

Qualitative Assessment Methods
“Qualitative means of assessment describe those evaluations

in which a holistic judgment concerning a subject is made.”**
Examples pertinent to law school are the assessment of student

8 Downs & Levit, supra note 75, at 822.

269 NICHOLS, supranote 215, at 36.
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performance in a mock jury trial or the assessing and reporting
involved in a letter of recommendation to a prospective employer for
a graduating student. Nichols notes three problems inherent in
qualitative assessment: (1) difficulty of identifying criteria for
competent performance, (2) subjectivity of evaluators, and (3) lack of
consistency and reliability in judgment.?”°

Identifying Criteria for Competent Performance

A common problem in assessment of student work is lack of
clarity about the criteria for competent performance. Students are
frustrated by the fact that teachers assign grades on the premise that
“I know a ‘C’ when 1 see one” and make the assumption that
somehow the student knows the criteria that the teacher applies in
arriving at the grade. Often the problem is that the teacher is not
aware of the “extreme subjectivity”?” involved in her intuition about
whether a paper merits an “A,” “B,” “C,” “D,” or “F,” because she
has not thought about explicit criteria for successful, competent
performance. Some teachers conclude that criteria cannot be
identified or stated because (1) the faculty could not agree on the
criteria; (2) the skill being demonstrated is intellectual ability and
could not be subject to criteria; (3) the skill being demonstrated is an
art, not a science, and is therefore not appropriately the subject of
criteria; or (4) the criteria would be so vague as to be useless.

None of these assertions is valid. If a student is asked to
demonstrate knowledge, a skill, or an ability—be it analysis, writing,
oral argument, or problem solving—a faculty member (or preferably
faculty members) should themselves have demonstrated the analytical
skill, knowledge, and experience necessary to state the criteria for

270 Id

7' Wood noted the “extreme subjectivity” of grading by law school professors
at Columbia University. Wood, supra note 84 (pt. 1), at 224.
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competent performance. Though conducting a jury trial involves a
great deal of art, a group of experienced and knowledgeable law
teachers or trial lawyers can arrive at a consensus on the fundamental
criteria for competent performance. If, on the other hand, the
performance or task that the student is asked to undertake is subject
to criteria so vague that they cannot be stated, assessment of that
performance is invalid.

Students who write and teachers who evaluate even the most
theoretical papers need to know the criteria on which the papers will
bejudged. Likely criteria might include the extent to which the paper
(1) reflects knowledge of certain special or technical information;
(2) reflects intellectual skills of comprehension, application, analysis,
synthesis, and evaluation; (3) exhibits good organization and struc-
ture; (4) exhibits clear and concise writing style; (5) exhibits good
grammar, punctuation, and sentence structure; and (6) reflects an
academic tone.

Professional skills courses often are not graded, due in part to
the perceived problem of identifying criteria for competent perfor-
mance. However, there is no reason to treat qualitative assessment of
professional skills differently from quantitative assessment in substan-
tive courses.

Most importantly, criteria for competent performance should
be shared with students. They need to know what comprises mastery
of a lawyer’s task, and they need to establish a pattern of thinking
about the criteria for competent performance.?’?

Subjectivity of Evaluators

Nichols expresses concern about the possible lack of objectiv-
ity involved when the teacher is also the assessor.””> A solution is to

72 See Appendix C for samples of criteria for student performance.

23 NICHOLS, supranote 215, at 36.
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occasionally use outside evaluators.”’* Objectivity is more likely if
teachers have stated the criteria by which evaluators will judge the
performance and have prepared assessment instruments clearly
reflecting the performance criteria. This is especially true if the
criteria result from consensus forged by a group of faculty members
and practicing adjuncts.

Consistency and Reliability in Judgment

An assessment program in a law school must insure consis-
tency when the school uses outside evaluators. A cadre of practicing
lawyers, contract assessors, trained lay persons, teaching assistants,
judges, and faculty members may be involved in an assessment
program for performances of client interviews, estate planning, legal
research, writing, or mock trials. When multiple assessors review the
work of a class many students have concerns about consistency and
reliability in assessment and grading.

A combination of techniques can help ensure consistent,
reliable assessment. First, clear assessment criteria communicated to
students well in advance of their performance let students know the
basis for judgment of their performance regardless of who is scoring
them. Second, assessor training will familiarize the assessors with the
criteria for performance and the assessment scoring instrument. Then,
in a practice session, all assessors observe a single student perfor-
mance, assesses it on the instrument, and compare results. If
assessors identify problems of validity, reliability, or fairness in the
instrument, it can be revised. Assessors talk about what it takes for
a student performance to be identified as “mastered,” “good,”

7% Use of outside evaluators may sound like heresy but is, in fact, what
happens when your students take the bar exam or compete in regional or national moot
court, trial, negotiation, or client counseling competitions. Ona program or institutional
level, the school 1s subject to outside assessors when the ABA/AALS make a site visit
for accreditation purposes.
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7«

“satisfactory,” “marginal,” or “unsatisfactory.”**> Such communica-
tion can help assure consistency and reliability. Nevertheless, an
element of what students perceive as “subjectivity” exists in all
assessment, particularly qualitative assessment. That fact of life needs
to be acknowledged and discussed with students.?

Quantitative Assessment Methods

Quantitative assessment is “that form of evaluation character-
ized by its identification of individual components and provision of a
quantitative score.”®”” Quantitative assessment has important uses in
assessing student and institutional outcomes in a law school. For
example, the school may want to determine whether it is achieving an
institutional outcome of “promoting pro bono legal services.” The
school could survey the attitudes toward pro bono legal services of its
entering class, graduating class, and alumni of five years’ experience.
In addition, the school could survey graduates of different specialties
for behavior, that is, how many pro bono cases they are handling.

Nichols adopts the following taxonomy for quantitative
assessment:

Cognitive assessment means assessment of learning or
knowledge.””® For example, this could entail assessment of whether
a student in Property has acquired the applicable knowledge of the
substantive law. This is different from assessment of behavioral

5 See Appendix D for samples of assessment instruments for student
performances.

6 Student evaluations of courses using multiple assessors often contain
helpful suggestions for dealing with subjectivity in assessment.

27 NICHOLS, supranote 215, at 37.

278 Id.
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change and performance,””” which is characterized by the students’
ability to use knowledge.”*

Behavioral assessment measures change in that which a
student does before and after the course of learning *' “This ‘observa-
tion’ is made concerning an event in the student’s life which is not
regulated, contrived, or designed for the purposes of assessment or
grading.”®? An example would be examining whether students who
studied attorney engagement agreements in their professional skills
and contracts courses later recorded in the file and warned clients of
the statute of limitations during their clinical internships.

Performance assessment measures the student’s ability in a
task that the student is asked to perform for purposes of the assess-
ment?®® (for example, having the student find the errors in a civil
complaint).

Attitudinal assessment can measure differences in students’
attitudes before and after a course of learning.”** For instance, we can
measure change in student attitude after a Professional Responsibility
course. Law schools may want to know the attitude of incoming
students on a host of issues or their perception about the law school
or its programs. As student education progresses, the faculty may

™ Id. at 42.

™ 1d. at 37.

Bl 1d at42.

282 Id

5 1d. at 43.

B4]d. at44. The identification of attitudes of students as they enter institutions
and subsequently degree programs is frequently designed to determine their opinions
regarding social, ethical, and moral issues. Such surveys are utilized as benchmarks

with which to compare similar responses after the students’ completion of the
institution’s general education or degree programs.
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wish to know how particular parts of the program change student
attitudes. On graduation, exit interviews may reveal attitudes the
student has about her legal education, social issues, or moral issues.
Finally, attitudes of practitioners toward the law school or any other
relevant issues might be measured.

Each of these forms of quantitative assessment (cognitive,
behavioral, performance, and attitudinal) will be an important part of
a program for assessing student learning and institutional outcomes.
For example, it would take a combination of these forms of assess-
ment to determine if the school’s graduates were, “[s]triving to
[p]Jromote [jlustice, [f]airness, and [m]orality” (MacCrate’s Funda-
mental Values #2), or “[s]triving to [i]mprove the [p]rofession”
(MacCrate’s Fundamental Values #4).2

Specific Methods of Assessment

The assessment methods below may be used for qualitative or
quantitative measurements. For example, the school could interview
alumni to learn how often they make written engagement agreements
with clients (quantitative), or the school could conduct interviews to
determine the reputation of its graduates (qualitative).

Interviews

An interview can be used to measure behavior, attitudes, or
performance. A law school can interview incoming students to obtain
baseline data for measuring later change in behavior and attitudes and
can conduct exit interviews to observe any change. It can interview
judges, practitioners, students, and others to provide information on
achievement of student outcomes or law school effectiveness.

% MACCRATE REPORT, supra note 29, at 138.
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Interviews can also be used to learn from the student the knowledge
and abilities she gleaned from a course of instruction.

Questionnaires and Surveys

Written questionnaires can be sent to virtually any constitu-
ency of the law school to gain information necessary to gauge and
improve law school effectiveness.?*® Boyer and Cramton, in American
Legal Education: An Agenda for Research and Reform, call for study
of students, faculty, graduated lawyers, and the economics of legal
education. Questionnaires and surveys would be key tools in this type
of assessment.

Statistical Indicators

One of the first things a law school should do in developing an
assessment program is to determine the amount of existing statistical
information. Existing information can save resources and time
involved in gathering data. For example, law school admissions files
contain LSAT scores, GPAs, ages, occupations prior to law school,
reasons for seeking admission, college transcripts, and other informa-
tion that offer statistical indicators about the student population.
Registrar records include data from which statistics on class choices,
grade distribution, and other indicators can be calculated. Statistical
indicators may bear on student performance, behavioral changes, or
attitudes. Finally, archival records will contain information that may
reflect attitudinal, behavioral, and performance changes in students,
teachers, the bar, and the judiciary.

% For example, in 1980, the University of Montana School of Law surveyed
the entire bar in the states of Montana and Idaho, asking their opinions of the relative
importance of particular knowledge, skills, perspectives, and affective characteristics in
law practice, as well as their opinion about the extent to which graduates were being
prepared in each area. See Mudd & LaTrielle, supra note 28 (reporting the findings of
the study).
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Examinations and Papers

Three types of tests occur in legal education: (1) tests of basic
skills (the writing test administered to entering law students), (2) tests
of subject matter mastery (the bluebook exam in Property), and
(3) tests to predict future performance (the supervisor’s review of
student performance in clinical practice). All three types of tests are
valuable components of law school assessment to improve student
learning.?’

Exams in law school can be criterion-referenced, meaning the
student’s performance is compared with criteria adopted by the
faculty®®® or norm-referenced, comparing the student’s performance
with that of other students taking the test.”** Norm-referenced exams
are useful where a faculty wants disaggregated grade results to insure
an acceptable grade curve. By using a range of questions of varying
degrees of difficulty and by comparing student scores, the faculty can
obtain a curve even in a class with high intellectual capabilities. Most
law school testing is norm-referenced. A student might write a paper
that meets all of the criteria for competence, yet still earn a “B”
because other students wrote better papers. On the other hand, a
student might earn an “A” on a paper that did not meet criteria for
competent performance because the other papers in the class were
worse. Norm-referenced grading is inconsistent with sound assess-

7 Law school can make broader use of exams. Students taking an exam can
be asked to undertake a policy analysis, propose legislation, draft a partnership
provision, review and criticize a pleading, outline a litigation plan, counsel a client, or
draft a jury instruction. For a range of exam possibilities, see HESS & FRIEDLAND,
supra note 189, at 292-324.

288 | JOSEPHSON, supranote 7, at 4.
™ For an explanation of selection (norm-referenced) versus criterion-
referenced tests, see John Hams, Assessing Outcomes in Higher Education, in
ASSESSMENT IN AMERICAN HIGHER EDUCATION, supranote 7, at 13, 16.
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ment principles. In education that is student-centered and ability-
based, criterion-referenced testing is more appropriate because
students are evaluated on the degree to which they meet criteria that
the teacher clearly identified and explicitly stated to the students.

Performance Appraisals

In evaluating student performance, teachers can use simulation
or clinical conditions. Simulation allows the teacher much control
over the conditions that confront the student. Clinical performance
places the student in the real environment that requires application of
knowledge, decision making, problem solving, and solution of ethical
dilemmas. However, the unpredictability of real life gives the teacher
less pedagogical control. In either situation, performance appraisal
requires explicit criteria by which the evaluator will judge student
performance.

Consider, for example, a simulation in which the student is
required to research and write a legal advice letter. Criteria will
include technical aspects such as format, grammar, punctuation, and
spelling; aspects of writing such as style, tone, organization, and
structure; subject matter mastery; and quality of research reflected,
disclaimers, qualifications, and evaluation of risk. In clinical settings,
a semester performance appraisal of a student might involve criteria
that cover abilities in problem solving, analysis, reasoning, legal
research, fact investigation, writing skills, oral skills, organization and
management of legal work, recognizing and resolving ethical dilem-
mas, client relations, self-assessment, judgment, and responsibility.

Student Portfolios

A form of qualitative assessment that has great potential in law
schools is analysis of student portfolios. Professional schools such as
the Southern Illinois University Department of Forestry, the Colorado
School of Mines (Engineering), and the Bloch School of Business at
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the University of Missouri at Kansas City use student portfolios to
assess a range of student outcomes and institutional effectiveness.
Southern Illinois University student portfolios include baseline data on
the entering student, analysis of the student’s work over time,
information on out-of-class experiences, performance assessment, and
measures of maturity.”®® The Colorado School of Mines evaluates
students’ technical ability, communication skills, critical thinking,
ability to self-educate, familiarity with humanities and social sciences,
and leadership.®®' The school assesses a sample of students,*** which
limits the use to assessment of the program and not of individual
students. However, at the Bloch School of Business, all the profes-
sional students begin, during their first semester, to develop a
portfolio which evidences their individual achievements during their
entire academic program.**® The portfolio is reviewed by the stu-
dent’s Portfolio Adviser from the business community.”* The
portfolio is, in part, designed to present the student’s “skills clearly
and concisely to potential employers.”’®* The school assesses

¥0Southern Illinois University, Assessment Program: Forestry (June 12, 1991)
(handout for the Sixth AAHE Conference on file with author).

! Barbara M. Olds, Remarks at the Sixth American Association of Higher
Education Conference (June 12, 1991) (presentation slides on file with author).

292 Id

3 HENRY M. BLOCH SCHOOL OF BUSINESS & PUBLIC ADMINISTRATION,
L-E-A-P-SPORTFOLIO SYSTEM: DESCRIPTION & INSTRUCTIONS 2 (Winter 1992) (on file
with author).

294 Id.

295 Id
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leadership, experiential learning, applications skills, practicum
learning, and societal awareness.*®

In many law schools, student portfolios already exist insofar
as the schools collect and save student work in a single file. If the
school relies entirely on bluebook exams, review of the “portfolio”
will tell less about the student than the portfolio in a school that
requires students to write papers, draft pleadings, write opinion
letters, prepare jury instructions, perform in clinics, and make
videotape presentations. Nevertheless, an assessor reviewing a
portfolio that consisted only of bluebook exams from a couple of
semesters, each of which contained a grade and the instructor’s
margin comments, would be able to secure a general picture of the
student’s abilities in subject matter mastery, analytical skills, commu-
nicating under pressure, and general ability to organize and write.
Faculty reviewing a student file that contains not only exams, but
student papers, pleadings, opinion letters, mock jury trial assessment,
summary of clinical performance, and a videotape presentation can
draw a very thorough picture of the student’s knowledge, intellectual
abilities, skills, and even attitudes.

A qualitative assessment of a student’s portfolio, encompass-
ing the students’ entire academic program, would provide the school
and the profession extensive information about the student when
compared to the present transcript of classes and grade point
average.””’ Consider the information that can be gained about a law
school curriculum in which the student file consists of bluebook exams
interspersed with research papers, briefs, pleadings, estate plans, legal
advice letters, attorney engagement agreements, and assessment

296 [d

¥7 See also DALE MANN, PERFORMANCE ASSESSMENT AND RECORDS OF
ACCOMPLISHMENT FOR EMPLOYABILITY (1991) (describing the use of visual records of
student achievement to assist students in seeking employment).
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documents from client interviews, client counseling, mock trial, and
appellate argument.

Faculty Teaching Portfolios

Lee Schulman of the Stanford School of Education and
Psychology has proposed a teacher assessment portfolio which a
mentor would help a new teacher develop.?® The portfolio would
include the faculty member’s essay about the course goals, objectives,
and design, as well as the course syllabus, a videotaped classroom
teaching session, samples of student work, student assessments, and
colleagues’ evaluation of the work in the portfolio.”®® Portfolios
provide great potential for qualitative assessment of individual
performance and, when viewed as a whole, of institutional perfor-
mance.

Alumni Follow-Up Reports

Alumni who have entered the profession can report to the
school on their behavior, attitude, and performance after law school.
That information can be used to examine questions involving institu-
tional effectiveness such as: Is the law school adequately preparing
lawyers for the tasks they face? Are there knowledge, skills, perspec-
tives, or affective characteristics which are necessary to the profession
that the law school is not addressing? Is the law school’s library
adequate for the profession’s and the professors’ needs? Is the law
school adequately involved in law reform?

¥ Lee S. Schulman, Dangerous Liaison: Connecting the Assessment of
Faculty with the Assessment of Students, Keynote Address Before the Sixth American
Association of Higher Education Conference (June 9, 1991).

% Jd. Schulman notes as an aside that many experienced faculty could not
perform the essay exercise with their syllabi. /d.
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Employer Reports

Employers can act as outside evaluators assessing the student
and institutional outcomes of the law school by observing graduates
in action. Employers, to some extent, could also report on attitudes,
behavior, or performance of the law students.

Student Self-Assessment

A most important aspect of assessment is student self-
assessment. Throughout an attorney’s professional life after law
school, her success in practice will depend on the ability to self-assess
professional performance, behavior, and attitudes. “An indispensable
trait of the truly competent lawyer, at whatever stage of career
development, is that of knowing the extent and limits of his compe-
tence: what he can do and what requires the assistance of others.”>®
Yet law students are trained in a tradition in which all assessment is
external so that she never must assess herself. Early in law school,
students need to be taught the essentials of assessment and need to be
introduced to self-assessment. They need to assess their own work
and then compare their assessment with that of their instructor. They
need feedback on their ability to self-assess so that they can improve.
Teachers can provide students with assessment instruments that reflect
explicit criteria for the performance so that the students can judge
their own performance. As Cramton said, we should view legal
education “in long-run terms as preparation for a lifetime career
involving continuous growth and self-development over a forty-year
period.”"!

3 Cramton, supra note 130, at 8.

' id. at 10.
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External Examiners

External examiners can provide an objective assessment as to
whether student and law school outcomes are being met. Their use is
important in a credible law school assessment program for three
reasons. First, teachers, acting alone, have limited capacity for
assessing individual student performances. External assessors can
greatly expand that capacity. Second, use of external assessors from
the community, university, and the practicing profession build support
for the law school. Third, the law school can gain credibility by
tendering its students for assessment by individuals other than
members of the faculty. Assessment by others can remedy the
inherent problem of lack of objectivity which exists when the teacher
is also the assessor of the effectiveness of the teaching.

To help students learn to interview, lay persons can be trained
to play the role of client, assess student performance in conducting the
interview, provide feedback to the student, and report evaluations to
the teacher. Communication experts can assess students’ oral and
written skills. Practicing lawyers can assess drafting as well as
simulated performances like mock trials and estate planning. The law
school may retain on contract a lawyer-assessor to provide ongoing
objective assessment services to the law school, or a group of
assessors may be hired to assess the work of individual students
engaged in a single lawyering task.>** Many members of the bar and
judiciary are willing to donate great amounts of time and expertise
observing, assessing, and providing students feedback on their
performances.*”

%2 See Appendix G for a copy of the guidelines used by faculty at the
University of Montana School of Law in selecting and using adjunct assessors.

303 Eor a discussion of external examiners, see BOBBY FONG, THE EXTERNAL
EXAMINER APPROACH TO ASSESSMENT (1987).
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Assessment of Collaborative Student Work

Collaborative assignments have benefits for students and
teachers. When students engage in analysis, critical thinking, and
problem solving together, the result will most often be better than
when students work alone. Students learn from each other and often
help one another see errant thinking. A tangible benefit for teachers
is that collaborative assignments reduce the number of documents,
papers, or performances to be assessed.

Faculty at the University of Montana School of Law have
assigned students to collaborate on such things as estate plans in the
trusts and estates course, drafting of insurance opinions and insurance
policies in the insurance course, appellate briefs in appellate advocacy,
classroom presentations in constitutional law, and programmed
learning in fact finding investigations on computer databases.>® Inthe
first-year law firm program, groups of seven or eight students engage
in sessions in which they collaboratively solve problems, practice
interviewing and arguments, draft pleadings and discovery, create
outlines for their briefs, and edit each others’ legal writing. Because
of the collaborative nature of the assignments, instructors assess and
grade 12 documents instead of 75.

Teachers are rightly concerned about allocation of responsibil-
ity and work in collaborative projects. A viable method of insuring
participation by each student is to require each member of each
collaborative partnership to certify to the teacher privately, writing at
the end of the project her estimate of the percentage of the total effort
that each of the working partners put forth in production of the
product to be assessed.®®® There is a substantial inducement for the

%4 See Appendix F for samples of student collaborative projects.

35 See Appendix F for a sample of this certificate. Several teachers at the
University of Montana School of Law use variations of this method which was devised
by Professor Theresa Bead at the University of Montana School of Business.
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student to contribute in such a system and a reasonable likelihood that
contributing law students will report a slacker.

Means of Assessment—Conclusion

The wide range of assessment techniques identified in this
section illustrate that methods of assessment are limited only by the
creativity of the teachers and the resources available. On a university
campus, collaboration with teachers from a school of education will
enhance law teachers’ ability to design methods of assessment %
Using differing modes of assessment (videotape presentations,
classroom argument of decisions from the casebook, and student
interviews) will show a teacher a side of the students she has never
observed. Variation in methods and timing of assessment can give
teachers relief from the marathon of grading the one-shot final essay
exam.,

3 During 1993 and 1994, University of Montana President George Dennison
promoted a monthly breakfast Assessment Forum in which School of Education faculty
members played a strong role in sharing of assessment techniques and 1deas.
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Chapter 10. Assessment in the
Classroom

Classroom assessment” helps the individual law teacher find
out how well the students are learning and what works in enhancing
that learning.*® The purpose of classroom assessment is “to help
students learn more effectively and efficiently than they could on their
own.”*” Classroom assessment focuses on “small-scale assessments
conducted continuously by . . . teachers to determine what students
are learning in that class.”*'® The substantial feedback that can be
gained from students through classroom assessment fits into two
broad categories: (1) measures of student learning and (2) student
observations of and reactions to teaching.*"!

%7 For an excellent overall source on classroom assessment, see THOMAS A.
ANGELO & K. PATRICIA CROSS, CLASSROOM ASSESSMENT TECHNIQUES: A
HANDBOOKFOR COLLEGE TEACHERS (2d ed. 1993). In HESS & FRIEDLAND, supra note
189, at 261-284, the authors have applied classroom assessment to the law course.

308 Id. at 3.

9 Id. at 3.

310 K PATRICIA CROSS, FEEDBACK IN THE CLASSROOM: MAKING ASSESS-
MENT MATTER 5 (1988).

3 ANGELO & CROSS, supra note 307, at 6-7.
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Measures of Student Learning

Angelo and Cross list the characteristics of classroom

assessment as follows:*!?

“Learner-Centered.” Classroom assessment “focuses on . . . observ-
ing and improving learning, rather than on observing and improving
teaching.”

“Teacher-Directed.” Effective classroom assessment depends on the
professional judgment, wisdom, and experience of the teacher.

“Mutually Beneficial.” Mutual cooperation of teacher and students in
classroom assessment helps students improve learning and teachers
improve teaching.

“Formative.” The classroom assessment process is not designed to be
evidence for grading but functions to improve learning and is almost
never graded. It is part of the learning process.

“Context-Specific.” Good classroom assessment needs to fit the
teacher, students, discipline, and other conditions of learning.

“Ongoing.” Classroom assessment involves a daily feedback loop
between students and teacher.

“Rooted in Good Teaching Practice.” “Classroom Assessment is an
attempt to build on existing good practice by making it more system-
atic, more flexible, and more effective.”

3214 at 4-6.
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Also, Angelo and Cross state “seven basic assumptions of

classroom assessment”:*"3

Assumption 1: The quality of student learning is directly, although
not exclusively, related to the quality of teaching. Therefore, one of
the most promising ways to improve learning is to improve teaching.

Assumption 2: To improve their effectiveness, teachers need first to
make their goals and objectives explicit and then to get specific,
comprehensible feedback on the extent to which they are achieving
those goals and objectives.

Assumption 3: To improve their learning, students need to receive
appropriate and focused feedback early and often; they also need to
learn how to assess their own learning.

Assumption 4: The type of assessment most likely to improve
teaching and learning is that conducted by faculty to answer questions
they themselves have formulated in response to issues or problems in
their own teaching.

Assumption 5: Systematic inquiry and intellectual challenge are
powerful sources of motivation, growth, and renewal for college
teachers, and classroom assessment can provide such challenge.

Assumption 6: Classroom assessment does not require specialized
training; it can be carried out by dedicated teachers from all disci-
plines.

Assumption 7. By collaborating with colleagues and actively
involving students in classroom assessment efforts, faculty (and
students) enhance learning and personal satisfaction.

W Id at7-11.
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A variety of small-scale assessments can be used to gauge
student learning. A law teacher can, prior to or at the beginning of a
class, find out the students’ level of knowledge using a “Background
Knowledge Probe. ' A professor might ask students to write a
“Minute Paper™" setting forth the most important point of the
reading assignment, to write a “Muddiest Point Paper”*'® setting forth
the point that was least clear, or to fill in “Empty Outlines.”*"

During class, the law professor might assess analytical or
critical thinking skills by having students complete a “Categorizing
Grid,” “Pro and Con Grid,” or “Analytic Memo,” all of which require
students to analyze and sort thoughts or arguments.’'® Techniques
exist for assessing skills in problem solving,*"’ skills in application and
performance,*”® awareness of attitudes and values,*' and study
skills.>*® At the end of class, a law teacher might check student

3 Jd. at 121 (consisting of a questionnaire requiring short answers or
multiple-choice selection to collect information on the students” level of preparation).

314 at 148,

318 14 at 154.

317 1d. at 138 (requiring students to fill in parts of an outline of some portion
of the course material, so that the instructor can see the material or relationships they do
not understand).

M8 1d. at 159.

39 14, at 213-30.

30 Id at 231-53.

214 at 257-98.

32 Id. at 299-315.
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learning by “One-Sentence Summary,”* “Word Journal,”*** or “Paper
or Project Prospectus.”*?*

Student Observations of Teaching

The other category of feedback derived from classroom
assessment is student observations of teaching. Even the finest
teachers on a law faculty have suffered the slings and arrows of the
standard student evaluations of teachers. Student anonymity, without
the benefit of peer review, allows students to submit evaluations that
can be arbitrary, illogical, and sometimes mean spirited. Teachers
often cannot tell what criteria students use in assessing the teacher and
course. This is true whether the evaluation is favorable or not
favorable. The students may find one instructor popular because he
spoon-feeds the black letter law in outline form while finding another
unpopular because he requires students to demonstrate that they can
do what they know. Worse, teachers cannot gauge at what point a
criticism becomes valid. For example, if five out of seventy-five
students agree, is the criticism well taken? Who hasn’t been tempted
to change a class because of a particularly stinging criticism by a single
student in the entire class or high praise by a single student for a
particular teaching method or lecture? The problem is that student
evaluations of teachers often lack the essential requisites of good

3 Id. at 183 (answering “[w]ho does what to whom, when, where, how, and
why (represented by the letters WDWWWWHW)?”).

34 Id. at 188 (requiring student to characterize the text or idea in a single word
and then explain why she chose that word).

3 Id. at 248 (requiring student to draft a plan or outline for a paper or project,
thereby having to think about the elements of the assignment).
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assessment—validity, reliability, and fairness.**® The standard form of
student evaluation is a flawed assessment tool which is susceptible to
abuse.

An excellent example of a classroom assessment technique for
improving teaching is the Small-Group Instructional Diagnosis
(SGID) which was developed at the University of Washington during
the 1970s.3”” In SGID, feedback about the course and instructor is
gathered by breaking the class into small discussion groups to which
an outside facilitator puts two questions: “(1) What helps you learn
in this course?” and “(2) What improvements would you like, and how
would you suggest they be made?”**® Students in each small group
discuss and arrive at a consensus in answer to the first question. The
facilitator then engages the reporters from each of the small groups in
a dialogue to arrive at a consensus from the class as to what helps the
class learn in the course. The same process is followed with regard to
the second question, producing a written set of answers that the
facilitator can share with the teacher being evaluated.

Prior to the session with the small groups, the facilitator again
meets with the teacher to discuss course goals, objectives, processes,
materials, and other aspects of the class. After the session with the
students, the facilitator meets with the teacher and shares the feedback
provided by the students. The information is provided to only the
teacher, not to the administration.’”” The teacher can use the

326 1 JOSEPHSON, supra note 7, at 5. See infra Chapter 8 for definitions of
validity and reliability.

%7 Ken White, Mid-Course Adjustments: Using Small Group Instructional
Diagnosis to Improve Teaching and Learning, in WASH. CENTER NEwS, Fall 1991, at
20, 20.

328 Id

% White, supra note 327.
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information to make appropriate adjustments in the course to
maximize student learning.

Note that the SGID process subjects all student comments or
criticisms to peer review while the use of a facilitator maintains
student anonymity. This increases the validity, reliability, and fairness
of the feedback. From the author’s experience, peer review screens
student comments that would be overly solicitous or particularly
hurtful while ensuring that shared objective observations, no matter
how harsh, are stated. To preserve student anonymity, the author
recommends trading facilitation duties with members of faculty from
other departments, especially communication and education depart-
ments *** Students prefer this group interview method of providing
feedback about teachers and courses compared to individual standard-
ized student ratings.**!

30 See also D. J. Clark & J. Bekey, Use of Small Groups in Instructional
Evaluation, PROF & ORGANIZATIONAL DEV. Q., vol 1, 1979, at 87, 87-95; William E.
Bennett, Small Group Instructional Diagnosis: A Dialogic Approach to Instructional
Improvement for Tenured Faculty, J. STAFF, PROGRAM, & ORGANIZATIONAL DEV., Fall
1987, at 100, 100-104 (providing additional information on small-group instructional
diagnosis).

31 Robert D. Abbott et al., Satisfaction With Process of Collecting Student
Opinions About Instruction: The Student Perspective, 82 J. Epuc. PsycHoL. 201,204
(1990). For a method that provides student feedback to the instructor during the entire
course through use of the Student Advisory Team (SAT), see Gerald F. Hess, Student
Involvement in Improving Teaching and Learning, 67 UMKC L. REv. 343 (1998).






Chapter 11. Course Design and
Instruction

While an effective assessment program can be developed only
at an institutional level, its existence depends on commitment of
teachers of the course. Moreover, committed individual teachers
following assessment principles in their own courses can cause the
seeds of an assessment program to germinate and grow into an
institutional program. Consequently, it is important to consider the
assessment-centered course, a course in which the law teacher follows
the principles of assessment to improve student learning and institu-
tional effectiveness. The following guidelines are organized into
course design and instruction considerations.

Designing the Assessment-Centered Course
Serving the Law School’s Mission

It is possible to design a law course by selecting a casebook
and simply following the table of contents, apportioning so many cases
or pages per day for the allotted number of course days. But will such
a course serve the mission of the law school? If the school’s mission
is simply subject matter mastery, the course may have some relevance.
But if the school has as its mission educating students for entry into
the profession, the course developed around the table of contents of
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the casebook will likely be ineffective because it concentrates on
knowledge and neglects intellectual abilities, skills, and professional
values.

The question is how to design the course to promote student
learning with regard to the mission. For example, how do you train
a legal scholar if that is part of your mission? Surely a course in which
the student engages in self-learning by researching and writing in the
library is much more appropriate to such a mission. The student
educated to meet a mission of competency for entry-level law practice
needs subject matter mastery and the intellectual abilities required in
practice, as well as professional skills such as counseling, drafting,
writing, researching, and resolving ethical dilemmas. Also, the
MacCrate Report dictates that the course be designed to promote
values such as striving to improve the profession®*? and professional
self-development >

Meeting Student and Institutional Qutcomes

What does the instructor hope to accomplish by way of
outcomes in the course? Does the school have outcomes that have
been identified? Does the school have specific “competencies” which
need to be addressed or served in this course?*** It is critical that the
teacher identify the specific objectives that the course seeks to
achieve.

Bloom’s taxonomy of educational objectives specifies three
overall educational objectives: knowledge, intellectual skills, and
abilities. These objectives are broken into six categories of knowl-

32 MACCRATE REPORT, supra note 29, at 141 (Fundamental Value 3).

33 Jd. (Fundamental Value 4).

* For good examples, see the MACCRATE REPORT, supra note 29, for the
competencies embodied in the Statement of Fundamental Lawyering Skills and
Professional Values; Competencies, see Appendix B.
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edge, comprehension, application, analysis, synthesis, and
evaluation.®® Josephson proposes a law school model taxonomy
consisting of knowledge, understanding, issue-spotting, problem-
solving, judgment, and synthesis.>*® To meet the educational objec-
tives of Bloom or Josephson, law schools need to develop in their
students not only knowledge but also the range of intellectual skills
and abilities exercised by the profession.

The teacher should design the course to address different
levels of competencies or abilities. For instance, the instructor may
place a value on competencies that have a universal applcation such
as analysis, problem solving, and self-assessment.”’ The course might
serve general skill competencies such as interviewing, counseling, or
drafting, and it may be the appropriate place to address specific or
transactional competencies such as planning an estate, preparing a
contract for deed, or drafting legislation.

Learning for Law School, Profession, and Community
Life

An excellent law course accomplishes far more than preparing
the student for final exams or the bar exam. It imparts knowledge,
skills, and values which are useful in law school, in law practice, and
in community life. In designing a course, a teacher should consider
what knowledge, skills, and values can assist the student in law school
(as a prerequisite to other courses, clinical work, competitive teams,
or student organizations) and after graduation (as building blocks to
becoming an effective, reflective professional). Skills such as analysis,
problem solving, self-assessment, drafting, writing, and oral advocacy

5 BLOOM’S TAXONOMY, supra note 18, at 15, 18.
3¢ 1 JOSEPHSON, supra note 7, at 58.

37 Munro, supra note 109, at 355.
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have direct value to students during and after law school. Teachers
need to help students understand that the knowledge, skills, and
values learned in the course will be valuable in and after law school.
Students need to know, for instance, that the oral advocacy skills they
learn will assist them in their work in student organizations, clinical
representation, and moot court in law school; that the same skills will
serve them when they appear in front of zoning boards, corporate
boards, and courtrooms in law practice; and that their success in their
communities at school board meetings and church vestries and as
participants and leaders in community events will be a function of their
skills in advocacy.

Designing with High Expectations of Students

The complexity, variability, and number of skills lawyers must
learn to perform is exhilarating, even if intimidating. Law students are
chosen for high intellectual abilities and a demonstrated ability to
achieve. Courses need to be challenging and demanding to help
students meet their maximum potential. Their horizons will be
broader and their morale higher if teachers express confidence in them
by having high expectations of them.

Identify Explicit Criteria for Student Performance

Fairness in assessment dictates that the teacher identify criteria
by which she will assess student performance. If the teacher cannot
state the criteria for demonstrating competent ability, then students
have grounds to complain that the grading is too subjective, if not
entirely arbitrary. The criteria should be written and provided to the
students because students prepare better for performance when they
know the criteria.
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Design Multiple, Varied Forms of Assessment

The traditional law school practice of evaluating student
performance based on a single exam at the end of the course is
inappropriate in the assessment-centered course. Instead, teachers
should design a number of exercises in which students demonstrate
what they know. The exercises should be varied to include such
things as a drafting assignment, an oral video presentation, a paper,
and an exam.

A faculty member need not add her new assessment on top of
the load created by final exams. A teacher can calculate the total
number of hours she spends designing, administering, and grading
present assessments such as bluebook exams. The challenge is to
design and administer multiple, varied short exercises in the same
amount of time in place of the single exam at semester’s end.*** One
benefit of doing so is spreading the assessment time over the semester
instead of engaging in an assessment endurance contest after final
exam week. The author administers five or six forms of assessment
in each course during the semester with no final exam.**

Teaching the Assessment-Centered Course

Introducing Students to Course Goals and Objectives

As Cramton and Boyer said, “learning proceeds most
efficiently when the goals of the enterprise are clearly articulated at

¥ See Appendix E for sample demonstrating multiple and varied forms of
assesstment for a pretrial advocacy course.

¥ One problem with this is that the law school sets aside two weeks for
assessment at the end of the semester and assumes that the faculty members will grade
during and after that time. Using other forms with feedback during the semester means
the teachers and students do not get the benefit of the scheduled time.
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the outset and students are given adequate and timely feedback which
enables them to evaluate their progress toward those goals.”>*
Learning makes more sense for students if specific course goals and
objectives are set out in the syllabus so they understand what they are
supposed to learn in the course. Then as the course proceeds, the
teacher can refer to the course objectives so that students can see how
the pieces of instruction fit into their learning.

Involving Students in Their Learning

Although many would concede that teaching methods in the
elective curriculum, particularly in clinical studies, have broadened,
the required curriculum still attempts to develop student knowledge,
intellectual skills, and (to some extent) abilities through the casebook
method of instruction in a format that includes lecture, discussion, and
Socratic dialogue. Teaching methods in the required curricula in law
schools focus heavily on the knowledge aspect of education centered
on “black letter” law. However, outcomes such as the fundamental
lawyering skills of the MacCrate Reporf*' involve far more than
simply knowing doctrinal law. Skills of problem solving, factual
investigation, counseling, or negotiation require an integration of
knowledge, intellectual skills, and abilities and, consequently, do not
lend themselves to the traditional law school teaching method.

To achieve abroad range of student and institutional outcomes
law school education must emphasize participatory learning in which
students are not just passive note takers, but have an opportunity to
learn as well as their teacher does in preparing for the class. For
example, to foster development of the full range of intellectual abilities

3 Boyer & Cramton, supra note 134, at 233.

1 MACCRATE REPORT, supra note 29, at 138-40.
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set forth by Bloom,** teachers must avoid methods that result in
students’ simply recording information for final exams. Instead, the
teacher must require students to perform learning tasks that demand
application, analysis, synthesis, and evaluation.

Students can participate in their learning from the beginning.
They can study and make presentations for class just as teachers do.
They can argue cases or positions in class, critique, discuss, analyze,
problem solve, collaborate in groups, and generally arrive at any
proposition about which teachers normally lecture. For the teacher
the biggest obstacles to student involvement are setting aside the
traditional role of lecturer to students and having the humility (and
eventual satisfaction) of becoming a facilitator to learners. One ofthe
best examples of involving students in their learning is the practice of
Gerry Hess at Gonzaga University School of Law of collaborating
with a student advisory team in the planning, designing, and manage-
ment of their courses***

[ recall my frustration in teaching the essential characteristics
of the American adversarial system in a first-year pretrial advocacy
course. The subject should have been engaging, because the history
of the development of the adversarial system involved the medieval
forms of trial by battle, wager of law, and trial by ordeal. Students
indicated that they found the lectures interesting, but their work on
bluebook exams reflected only a superficial ability to evaluate the
American adversarial system, generally reflecting the information one
would read in the media. Their work showed poor understanding of
the essential characteristics of the system as compared to other
systems of justice.

The following year, I provided the students the same materials
I used to prepare myself for class and instructed them that they had to

2 BLooM’s TAXONOMY, supra note 18, at 39-43.

3 HESS & FRIEDLAND, supra note 189 at 279-281; see Hess, supra note 331
at 345-366.
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become knowledgeable enough to prepare a five-minute videotape in
which they introduced Chinese students to the essential characteristics
of the American adversarial system. I developed explicit criteria for
evaluating the substance of the student work and for evaluating their
oral skills.>** T provided the criteria to the students and later assessed
the student videotape performances based on those criteria. 1 was
surprised by the high quality of the student work, as reflected in their
ability to analyze, evaluate, and synthesize the essential material to
present. I was pleased with the knowledge reflected in their lectures,
the creativity and originality demonstrated in approaching the task,
and the quality of their basic oral skills. 1 found the experience of
assessing the exercise far more interesting than assessing papers on the
subject. Most importantly, I was haunted later by the realization that
some people who tested so poorly in bluebook exams demonstrated
high competence in this exercise.**®

This exercise illustrates the importance of effective teaching
method. The method focuses on student learning as opposed to the
instructor’s teaching. Itis an active, participatory method for students
in which they demonstrate their learning. The method uses oral and
visual communication skills which has the benefit of varying the mode
of assessment.

3 The author did not provide criteria for the technical aspects of the
videotapes or judge those aspects, since that was not a pedagogical purpose of the
exercise.

345 Before instructor assessment, the author required students to pick up their
own videotapes, review them, and self-assess them using the same score sheets as the
instructor. Students were substantially more critical of themselves in their assessment
than was the author.
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Using Situational Learning

An effective method to promote student learning and shift the
focus from the teacher to the student is the “situation method,”?
which places the student in a concrete lawyering situation so that he
bears the special responsibility to a client and to society. For example,
when engaged in simulations, students develop fundamental profes-
sional skills including “situational judgment™*’ and “professional
judgment.”**® To paraphrase Sallyanne Payton, we must teach so that
students develop abilities to serve as smart generalists, counselors,
problem-solvers, and transaction builders.** Payton notes the tasks
that are at the core of law practice “are tasks for which lawyers
receive no training, and in which lawyers have no particular compara-
tive advantage”® Situation method involves the integration of
theory and practice so that the student not only knows, but is able to
apply what she knows.*'

Computer-assisted legal instruction (CALI) also promotes
student situational learning. Teachers using computers now have the
capability to place students in a situation as lawyer, confront them
with a problem calling for knowledge and the exercise of particular

6 John E. Sexton, The Preconditions of Professionalism: Legal Education
for the Twenty-First Century, 52 MONT. L. REV. 331, 336 (1991).

M7 Payton, supra note 108, at 241-42 (1985).

348 Paul Brest & Linda Krieger, On Teaching Professional Judgment, 69
WasH. L. REV. 527 (1994).

3 Payton, supra note 108, at 241-42.
350 ]d
3l See | JOSEPHSON, supranote 7, at 108-19 (providing a “Teaching/Learning

Checklist” which is divided into two parts: “Things You Should Know” and “Things
You Should Be Able To Do With Things You Know™).
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intellectual skills, allow them to attempt solutions, give them feedback
and instruction, and provide the instructor data for assessment of the
students’ performances.

Encouraging Collaborative Learning

Teaching to outcomes can be enhanced greatly through
collaborative learning. Although the hallmark of law school has been
individual effort which has bred competitiveness, collaborative
learning has much to offer faculty interested in assessment. Twenty
years ago, Thomas Shaffer made a compelling argument for a
collaborative model for “humanistic legal education” which “fosters
a learning community within the law school.”*? Shaffer noted that
collaborative learning promotes growth in both teacher and student;
that students learn from each other; that the “best learning is discovery
learning”; and that the learning community model in law schools
changes relationships in professional practice.*”® One of Quality
Management’s core principles is that “competition diminishes
quality.”*** However, law schools seldom consider cooperation as an
alternative to competition.’** As Mixon and Otto note, “cooperation
among [law] students is called ‘cheating.””*%

*? Shaffer, supra note 195, at 240. See also Karl A. Smith, The Craft of
Teaching. Cooperative Learning: An Active Learning Strategy, in 1989 FRONTIERS IN
EDUCATION CONFERENCE PROCEEDINGS (1989), at 188 (discussing ways to involve
students in learning). For a variety of ideas and techniques for collaborative learning,
see HESS & FRIEDLAND, supra note 189, at 131-148,

353 [d

354 Mixon & Otto, supra note 52, at 400.

3 Id. at 436.

38 I1d. at 440,
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Yet, on graduation, newly licensed lawyers are thrust into teams
with other lawyers, secretaries, legal assistants, and clients.
Some make the transition to team playing; some do not. Law
schools seldom provide training in effective team behavior, and
legal education may actually disable team skills (and ensure
marital discord) by reinforcing only competitive behavior.””’

One vehicle for collaborative learning employed at a number
of law schools is the law firm program in which students work in small
groups in various exercises. Law firm programs®*® not only encourage
collaboration, they also enable teachers and student teachers to assess
many student performances. For example, at the University of
Montana, the first-year law firms meet twice weekly to resolve ethical
dilemmas, practice interviewing, draft pleadings, develop theories of
fact and law for summary judgment motions, draft discovery, draft
attorney engagement agreements, and hear each other practice oral
presentations. Law firm programs provide a laboratory in which
students, under the direction of a student teacher assistant, apply the
knowledge they have acquired in substantive courses.** They are
feasible for schools with larger entering classes because each firm is
like a modular unit and the numbers can be expanded. Teachers meet
weekly with the teaching assistant “junior partners” to train them for
their role as facilitators of student learning in the law firm sessions.

37 Id. at 440-41.

3% See Munro, supra note 109, at 360 & n.47, for a description of the law firm
program that has existed since 1979 at the University of Montana School of Law. See
also James Moliterno, The Legal Skills Program at the College of William and Mary:
An Early Report, 40 J. LEGAL EDuc. 535 (1990), for a description of the law firm
program at the Marshall-Wythe School of Law at the College of William and Mary.

3% While I focus on the educational aspects of the law firm program, I would
be remiss if I did not note the very strong student support and social function served by
the firms and their teaching assistants. This has been repeatedly reflected in student
evaluations of the program.
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Collaborative learning need not be confined to law firm
programs but can be part of regular classroom work. In preparing
their plans for a course, teachers should consider the opportunities to
use small-group discussion. Small-group work in a classroom
provides a vehicle by which students use their collective wisdom and
learning to analyze and resolve problems. The teacher’s role becomes
that of facilitator who poses the problems, observes the groups during
discussion, and engages the “reporters” from each group in dialogue
about the various solutions, noting key points on the blackboard.
There is little in the teacher’s lecture outline that cannot be collabor-
atively developed by students working from a problem designed to
assist them in deducing the desired principles. The teacher can
intersperse lecture, Socratic dialogue, blackboard writing, and
summarization to facilitate the desired learning.

Teachers can model collaboration for their students by
teaching with practicing lawyers or team teaching with other faculty
members. For example, whenever professional skills are being taught,
a learning method involving demonstration, critique, and discussion is
valuable. Such a method lends itself to collaboration with practicing
lawyers who can demonstrate the skill in the classroom for purposes
of modeling high standards or of varying techniques.’® Team
teaching®' allows faculty to combine their respective skills and
strengths to integrate theory and practice in the classroom. Teams can
perform demonstrations, appear as adversaries, share teaching
responsibilities, and provide a better faculty-to-student ratio.

*% The author found particularly persuasive the advice of a good student
during an exit interview at graduation. She advised against bringing practicing lawyers
to the classroom to lecture on substantive content, saying that they are seldom as
focused or as clear about pedagogy as law teachers. However, she recommended
bringing them to show a class what they do and how to do it. According to this student,
such demonstrations, combined with the faculty instruction on theoretical concepts, are
the most beneficial.

*! Feinman & Feldman, supra note 163, at 528.
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Interdisciplinary instruction®® allows the inclusion of learning from

other disciplines that advise the law.
Providing Prompt Feedback to Students

If assessment is to be effective as a formative tool, then
students need prompt feedback. The learning loop is complete only if
what the teacher learns about the student’s performance is communi-
cated to the student, so that the student knows how to improve. The
longer the delay, the less effective the feedback. One way to provide
feedback to students throughout the course is through the use of
multiple and varied assessment exercises, including student presenta-
tions, drafting, papers, quizzes, and exams. Another means to provide
prompt, ongoing feedback is through classroom assessment tech-
niques, such as Minute Papers.>®

Providing Course Closure at Semester’s End

At the end of the semester, it is important to review with the
students the mission, goals, objectives, and outcomes and to show
them how the pieces of instruction and their performances have
contributed to meeting those purposes. Remind the students of the
potential uses of the knowledge and abilities gained for school, law
practice, and life. This provides students a sense of understanding,
achievement, completion, and reward.

362 Sexton, supra note 346, at 336.

%3 See Chapter 10 for a description of classroom assessment techniques. For
ideas and techniques in course and class planning, see HESS & FRIEDLAND, supra note
189, at 21-54. Fortechniques in enhancing classroom communication and learning, see
Gerald F. Hess, Listening to Our Students: Obstructing and Enhancing Learning in
Law School, 31 U.SF.L.REV. 941 (1997); HESS & FRIEDLAND, supra note 189, at 55-
80.
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STUDENT INSTRUCTIONS FOR
ARGUING SUMMARY JUDGMENT MOTIONS

In this exercise each of you will argue orally to a judge the
plaintiff's motion for summary judgment which you have briefed.
The purpose of the exercise is threefold:

1. To develop general skills in oral advocacy;

2. To develop specific skills in oral advocacy for use in motion
practice;

3. To further your understanding of the purpose and function of
summary judgment.

The judge will hear each of your arguments in Courtroom 202
of the Law School at prearranged times during the period between
April 11 and the end of school. The court will schedule 15 minutes
for your argument, and each argument will be followed by a 15
minute critique session in which the judge will discuss your perfor-
mance, and provide suggestions for improvement.

You should schedule with the court the time for oral argu-
ment of your motion by contacting the clerk of court, Marylor
Wilson, at the Student Services Counter in the Law School. She
will provide you available times when the court will sit for "Law
and Motion" sessions and will note your date and time on the court
calendar. Because of the problems associated with the scheduling
of 80 oral arguments, you should arrange the scheduling of your
argument prior to Spring Break.
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Faculty will provide you assessment criteria by which the
judge will evaluate your oral argument for grading. You should use
your class notes and reading material in preparing for the argument.
You are also free to use any library resources on oral advocacy.

This is a graded exercise which will be part of your semester
grade. Your work is governed by the Honor Code. While you may
discuss and practice the argument with each other before you make
your argument, you should not discuss the exercise or practice with
those who have already appeared before the judge for assessment.
Accordingly, once you have made your argument to the judge,
please don't discuss the exercise with or coach those who have not.

You should identify yourself by name in the oral argument
and not student number.

CRITERIA FOR DRAFTING PLEADINGS

The following are basic criteria by which pleadings should be
drafted under rules 7 through 15 of the Rules of Civil Procedure as
they apply to Montana courts, Federal courts and some tribal
courts.

1. FORMAT: The format for the pleading complies with the
"uniform" or "local" rules of the particular state, federal or
tribal court in which the pleading is to be filed.
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GRAMMAR. PUNCTUATION AND SPELLING: The
pleading is free from errors in grammar, punctuation and
spelling.

STYLE: The writing style is plain English, concise, simple,
and in a tone appropriately formal for court documents.

TYPE AND PAPER: The print style and paper are appropri-
ate in quality for court-filed legal documents.

JURISDICTION: The pleading is drafted to invoke the
jurisdiction of the appropriate court, whether federal, state or
tribal by addressing necessary jurisdictional elements for
courts of limited jurisdiction and not making jurisdictional
allegations where not necessary.

COURT HEADING: The pleading states the official court
heading including the correct and specific number or name

designation of the district or court in which the pleading is
being filed.

CASE CAPTION: The case caption:

a. ldentifies by correct legal name, each party to the lawsuit
at the time the pleading is filed,;

b. Identifies as parties only legal entities with capacity to sue
and be sued, such as persons, corporations and partner-
ships.
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10.

11.

12.
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c. Identifies the representative capacity of parties suing or
being sued in a representative capacity, i.e., personal repre-
sentatives and guardians.

TITLE: Identifies the pleading by a clear name recognized in
Rule 7 of the Rules of Civil Procedure. Where a pleading is
not being filed on behalf of all co-plaintiffs or on behalf of all
co-defendants, the title designates the party or parties on
whose behalf it is being filed.

COUNTS, DEFENSES AND PARAGRAPHS: Claims for
relief are stated and designated in separate counts; defenses
are stated and designated separately, and all averments of
claim or defense are made in numbered paragraphs, all as set
forth in rule 10 of the Rules of Civil Procedure.

ELEMENTS OF CLAIMS FOR RELIEF OR DEFENSES:
Claims for relief incorporate and include the legal elements of
the specific claim for relief being stated. Defenses include the
legal elements that constitute the defense. The pleading
admits or denies the averments of the adverse pleading in
compliance with Rule 8 of the Rules of Civil Procedure.

BASIS: The pleading is well grounded in fact and warranted
by existing law or a good faith argument for the extension,
modification or reversal of existing law, and is not interposed
for any improper purpose such as harassment or delay.

CLIENT'S INTEREST: The pleading will advance the cli-
ent's interest in the dispute over the client's legal rights.
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14.

15.

16.

17.
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PRAYER FOR RELIEF: The pleading should contain a
statement of the relief requested by the party drafting the
pleading. Customarily the prayer for relief is designated by
the capitalized and indented word "WHEREFORE" followed
by a request for relief which includes a statement of separate
items of relief listed numerically. It is also customary that the
prayer for relief appears after all of the claims for relief or
defenses have been stated.

JURY DEMANDS: The party drafting a pleading has consid-
ered whether a jury trial is sought, and, in cases where it is,
expressly requests it in the pleading pursuant to Rule 38 of
the Rules of Civil Procedure and notes the jury demand in the
title of the pleading.

DATE OF PLEADING: The pleading is dated, the date
being customarily shown above the signature of the attorney
drafting and filing the pleading.

SIGNATURE: The pleading is signed in accordance with
Rule 11 of the Rules of Civil Procedure, the signature by
custom being part of a law firm signature block.

CERTIFICATE OF MAILING: A pleading other than the
original complaint bears a certificate certifying that a copy of
the document was mailed or delivered to counsel of record.
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APPENDIX D

SAMPLE ASSESSMENT INSTRUMENTS
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ASSESSMENT SHEET FOR
ARGUMENT OF SUMMARY JUDGMENT MOTION

Judge Student Date

211

INITIAL OBSERVATIONS
(MARK "OK" OR CHECK)

____ DRESSES APPROPRIATELY
_____INTRODUCES SELF

_ IDENTIFIES CLIENT

~_ EXPLAINS THE MOTION AND PROCEDURE
_____ OUTLINES OR PREVIEWS THE ARGUMENT
__ STATES RELIEF SOUGHT

SCALE:
(S)Highly effective  (4)Effective (3)Somewhat effective

(2) Somewhat ineffective (1) Ineffective

ESTABLISHES RESPECTFUL RAPPORT WITH COURT
G @ 6 @ @O

IS CLEAR AND DIRECT IN ARGUMENT
G @ & @ O
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DEALS EFFECTIVELY WITH JUDGE'S QUESTIONS
G) @ & @ @O

ARGUMENT REFLECTS PREPARATION
G) @ & @ O

ARGUMENT REFLECTS ORGANIZATION AND
STRUCTURE

Gy @ & @ O

USES AUTHORITY APPROPRIATELY
G @ & @ O

ARGUMENT REFLECTS GOOD LEGAL REASONING AND
ANALYSIS

G @ 6 @ O

ARGUMENT IS COMPLETE
G @ & @ O

MAKES AN APPROPRIATE CONCLUSION
G @ & @ O
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FINAL OBSERVATIONS

MAKES EYE CONTACT

MAINTAINS APPROPRIATE POSTURE

MODULATES VOICE TONE, PITCH AND VOLUME

AVOIDS VERBAL GLITCHES (ie., "uh," "ah," and "you
know")

ADOPTS APPROPRIATE SPEAKING STYLE

USES GESTURES NATURALLY AND ELOQUENTLY

APPEARS CONFIDENT AND COMFORTABLE

USES CLEAR AND DISTINCT DICTION AND
DELIVERY

USES PACE, TIMING AND PAUSES EFFECTIVELY
OVERALL ASSESSMENT

0 SUPERIOR 0o GOOD O SATISFACTORY
0O MARGINAL O UNSATISFACTORY
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CLIENT COUNSELING ASSESSMENT SHEET

Judge Student Date

SCALE:
(5) Highly effective (4) Effective (3) Somewhat effective

(2) Somewhat ineffective (1) Ineffective

. Attorney arranges meeting satisfactorily and timely.

) E)R M

. Attorney dresses appropriately for a counseling session with a
client.

(5) (4 (3) (@) (1)

. Attorney explains the purpose and process involved in the
session.

G EH )M

. Attorney uses a client-centered approach that affords the client
an opportunity to make appropriate decisions.

5@ 3)(2) 1)

. Attorney elicits from the client the client’s objectives.

G HE @M
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F. Attorney works with client to identify and consider pivotal or
pertinent alternatives.

G)®H@M

G. Attorney elicits from the client potential solutions.

@B @M

H. Attorney proposes solutions not identified by client.

) @G @M

I. Attorney lets client choose the starting place in considering
alternatives.

G)Y@HA @M

J. Attorney reviews each option separately.

()@ 3) 2 (1)

K. Attorney works with client to identify consequences of each
option.

G @)@ 0

L. Attorney adopts the role of information seeker.

G @HGOM
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M. Attorney elicits from the client the predicted consequences of
each solution.

(5) (4 (3) (2) (D)

N. Attorney advises the client of legal and nonlegal consequences
of each solution.

(5) @ G) @) M)

O. If necessary, attorney intervenes appropriately in client decision.

G HG QM

P. Attorney assists the client in making a decision.

@G @M
Q. Attorney works with client to develop a plan of action.

@G @0

IV.Overall Assessment
OMastered OGood OSatisfactory DOMarginal OUnsatisfactory






Appendices 219

APPENDIX E

SAMPLE MULTIPLE AND VARIED
FORMS OF ASSESSMENT
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PRETRIAL ADVOCACY--ELEMENTS OF GRADE

FALL SEMESTER 1997
I. Graded performances
15 % Client interview
25 % Drafting pleading
15 % Videotape oral presentation
40 % Final examination
95 %

II. Process points for collaborative work

1%  Law firm attendance (must attend all three "Pretrial"
firms)

1%  Interview of class mate

1%  Law firm work: Investigation Planning (1st firm)
1%  Law firm work: Drafting answer (2d firm)

1%  Law firm work: Problem Solving (3d firm)

5%  (directly added into total %)
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SPRING SEMESTER 1998

I. Graded performances
10%  Technical library database research
20% Drafting legal opinion letter
20% Client counseling
20%  Arguing motion for summary judgment
20% _ Spring objective exam
90%

I1. Process points
2%  Law firm work: Attorney engagement agreements
2%  Law firm work: Practice legal counseling
4%  Law firm work: Negotiation
2%  Law firm work: Practice oral arguments

10% (directly added into total %)

This is the percentage weight assigned the work in this course.
Final criterion-referenced grade will be computed using weighted
averages of these grades which are based on your performance.
There is no grade curve.
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APPENDIX F

SAMPLE STUDENT COLLABORATIVE PROJECTS
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Pretrial Advocacy

Spring 1997

Problem Solving

PROBLEM SOLVING SMALL GROUP CLASS EXERCISE

Max Millen is a third-year law student at the University of
Montana School of Law. He seeks the professional services of
your law firm because he has just been arrested and charged with
driving while intoxicated. He was found passed out on the front
seat of his pickup truck in a parking lot with the engine running and
the headlights on. He says a friend had been driving but chose to
walk home leaving the pickup running with Millen in it.

Max does not want the law school to learn of the arrest,
because he is afraid it will prevent him from being admitted to the
Bar. When you talked about the law school requirement to disclose
DUI convictions, he became agitated and angry stating that a
person’s personal life was none of the school’s business. On further
questioning, he told you that he had two DUIs before law school
that he did not disclose in the application process and has never
disclosed. He asserts that since he initially failed to disclose the
convictions, it would be a mistake to do so now.

He denies having any drinking problem. He says that the
police in his hometown had it out for him on the two previous DUIs
and that he is innocent of this one, since he was asleep in his parked
and running vehicle when the police arrested him. He wants to
defend on the ground that he was not operating a motor vehicle at
the time he was arrested. You know that the test of cases in which
an intoxicated person is asleep in a running vehicle involves the
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question of whether the person is in control of the vehicle. Your
tentative opinion is that the case may be defendable.

You are aware that the law school application process
requires disclosure if the applicant has ever been found guilty of or
pleaded guilty to a crime other than a minor traffic violation. You
also know that the law school requires annual completion of a
“Succeeding Certificate” that requires the same disclosure. Finally,
you know that the bar admission process requires disclosure of
misdemeanor convictions and dependency on alcohol or drugs.
Interview on Max’s background is unremarkable except for his
mention of being fired for hitting his boss in a bar while on a
summer work crew and of having charges against him for assault in
another bar fight dropped in 1994.

He wants your law firm to defend him on the DUI charge
and to keep it from interfering with his graduation and admission to
the bar. Your firm should, in a sequence of clearly defined stages,
engage in a legal problem solving process in an attempt to resolve
this client's problem. Before doing so, choose a reporter for your
group who will record your work on each step and insist that you
complete each step in order before moving to the next step. Follow
this process religiously:

(1) You should begin by identifying and defining the problem
presented by the client and by identifying the goals.

(2) Next, you should identify the relevant facts, relevant issues and
the relationships between the facts.
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(3) Identify the legal issues raised by the facts and assess the issues
in relation to their influence on the decision to be made.

(4) Next you should generate and identify options from which you
may select one.

(5) Then, you should evaluate the options according to certain
criteria in order to decide which option is best.

(6) Next, choose an option while being aware of whether your
decision making process is client-centered or lawyer-governed.

(In this exercise, assume this is your choice, since you do not have a
client to talk with.)

(7) Finally, make a plan for implementation.

Do not advance to the next step, until you are satisfied that
you have completed the previous step. When the groups have
completed their work, we will discuss the process with the class as
a whole group.
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Insurance Course Student Nos. and
Auto Insurance Exercise
Spring 1998

INTRODUCTION

This is a formative learning exercise designed to help you
learn auto casualty insurance and to assess your learning. This is a
collaborative take-home exercise to be completed by you and a
partner under the Honor Code. The negotiated date and time for
turning this exercise in at the Student Services Desk is:

by 5:00 p.m..

FACTS

Jason Kelt was walking north across the Madison Street
Bridge in Missoula on September 30, 1997. He walked on the east
sidewalk next to the Doubletree Motor Inn headed towards his
home on Pine Street.

Melissa Allison was driving an automobile north across the
bridge at the same time. A can of Pepsi she had been drinking sat
on the dashboard in front of her as she drove. Suddenly, the Pepsi
can fell from the dash and onto the floor. She attempted to retrieve
it while driving. While she was distracted, her car left the pavement
and jumped the sidewalk striking the unaware Jason Kelt from the
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rear, so that the impact propelled his body down the embankment in
front of the Doubletree.

Kelt was taken to St. Patrick Hospital where he underwent
extensive surgery for multiple fractures of both legs, hips and
ankles. As a result of the injuries suffered in the accident, he is
permanently disabled and unable to return to his job as a
maintenance person for the University of Montana Physical Plant.
His medical expense to date is $107,565. He has lost over $9,000
in wages so far. Given his disability, disfigurement, wage loss,
medical expense, future medical expense, and pain and suffering,
you, his attorney, value his case against Melissa Allison in excess of
$1,000,000.

At the time of the accident, Melissa Allison was driving a
1990 Chrysler LeBaron that was owned by her boyfriend, Leonard
Leotus. Leotus permitted her to use it on that day. Leotus carried
no insurance on the car, having canceled the insurance shortly after
he licensed the car. Melissa Allison carried a United States Fidelity
and Guarantee (USF&G)Insurance Company policy on her 1983
Datsun pickup truck that she owned. Melissa Allison lives in an
apartment with her sister Anna who also insures her own
Volkswagen van with USF&G under a separate policy identical in
coverage declarations and terms to Melissa’s. A copy of those
policies have been provided you for this exercise.

Jason Kelt carried automobile insurance with State Farm
Mutual Automobile Insurance Company covering his Corvette and
his Fiat under two separate identical policies. A copy of those
policies is also provided here.
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DECLARATION PAGES OF THE POLICIES

Melissa Allison's declarations page for the USF&G

policy on her Datsun provided the following coverage in these
amounts:

Liability Coverage A (BI & PD) $25,000 per person
$50,000 per accident

Medical Expense Coverage B $ 1,000

Uninsured Motorist Coverage C $25,000 per person
$50,000 per accident

Anna Allison’s declarations page for her USF&G policy
was identical to Melissa’s.

Jason Kelt's declarations page for each of the State
Farm policies provided for the following coverage in the amounts
listed:

Liability Coverage A (BI) $100,000 per person
$300,000 per accident

Liability Coverage B (PD)  $100,000

Medical Payments Coverage C $ 5,000
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Uninsured Motorist Coverage U $100,000 per person
$300,000 per accident

Underinsured Motorist Coverage W $100,000 per person
$300,000 per accident

ANALYSIS EXERCISE

Instructions: READ CAREFULLY BEFORE STARTING
THE EXERCISE.

Assume you have been retained by Jason Kelt to represent
him in whatever action is necessary to recover adequate
compensation for his injuries and disabilities. Write a preliminary
analysis of each coverage under each policy to consider whether the
coverage may be potentially available and in what amounts to
satisfy claims of Jason Kelt. Consider, in your analysis, whether
Jason Kelt can recover under each coverage in light of the
insurance policy provisions and declarations as well as the
applicable statutes and cases. In each case briefly explain why a
coverage is or is not available under the language of the policy,
making reference to policy provisions where appropriate. Your
finished product will be a memo to me and not a legal advice letter
to the client. Hence, you need not recite the case facts, disclaimers
and other elements of an advice letter. Please make your work
readable but short.

In doing this exercise, you should refer to:

(1) the State Farm Insurance Company policy handed out in class;

(2) the USF&G Insurance Company policy handed out in class;
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(3) the cases and statutes referred to in the auto casualty insurance
outline. You are not expected to do any other library research to
find other cases or statutes, though it is not prohibited. You may
use any other books or sources you wish.

(Do not include analysis of claims or coverages for auto damage or
other property damage.) In doing this exercise, you should refer to:

--the copy of the USF&G policy you received last week;

--the copy of the State Farm policy you received last week;

--your class notes on auto casualty insurance;

--the auto insurance outline and any cases or statutes it references;

--any other cases and materials read for class.

You are not expected to use other authorities than those
identified in the outline and need not do other library research. Do
not hesitate, where necessary, though, to review the cases and
statutes referred to in the outline so that you have a full
understanding of their import. Limit your analysis to six pages,
double spaced. Keep your writing as concise as possibie, but make
sure that I can tell whether or not a coverage is available, in what
amounts, and why. Use assigned student numbers instead of names
for the assignment.
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MEMO
TO: Insurance students
FROM: Greg Munro
RE: Reporting team contribution on policy drafting exercise
DATE: March 23, 2000

I need each of you individually to immediately assess the
contribution of each member of your insurance policy drafting
team. Do so by assigning percentage points to each person’s
contribution so that the points add up to 100%. Do not give any
two people the same number of percentage points.

Name of reporting student:

Team members (including self) Percent
%
%
%
%
TOTAL 100 %

Please turn this in to Marylor at the student services desk as soon
as possible. Do this assessment even if you have already turned one
in. (I only have two, so we might as well all be on the same form.)
I must have the reporting from each of you.

Thanks.

Professor Munro
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APPENDIX G

SAMPLE GUIDELINES ON USE OF EXTERNAL
ASSESSORS
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GUIDELINES FOR USE OF EXTERNAL ASSESSORS
UNIVERSITY OF MONTANA SCHOOL OF LAW

In order to ensure the effective and appropriate use of
external assessors in the competency-based curriculum, faculty
involved in professional skills exercises should follow these
guidelines:

1. External assessors should have substantial experience in the
performance of the professional skills being assessed.

2. External assessors should have a reputation for competence
and integrity.

3. External assessors should have adequate interpersonal skills
to be effective mentors and guides for students.

4. Faculty should consider appropriate gender balance and other
qualities of diversity in choosing external assessors.

5. Faculty should insure that assessors know the goals of the
course for which they are assessing and how the student
performance fits into the goals.

6.  Faculty should only use external assessors where faculty and
assessors have identified explicit criteria by which the student
performance will be evaluated and have provided the criteria
to the students sufficiently in advance of the student
performance.



240

10.

11.

12.

13.
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Faculty should only use external assessors where faculty have
adopted and provided an appropriate assessment instrument
to promote objectivity, reliability, and validity in the
assessment of the specific student performance.

External assessors should not be used to perform the basic
assessment implicit in faculty workload teaching contracts.
External assessors should be used in the curriculum to
increase faculty ability to evaluate students' active
performance of fundamental professional skills.

Faculty should insure that external assessors receive sufficient
training to promote fairness, reliability and validity in
assessment of student performances.

Faculty should prepare external assessors to provide
appropriate feedback including discussing the scoring on the
assessment instrument and showing the completed instrument
to the student.

Student performance evaluated by external assessors should
constitute less than half of the work that is the basis of the
grade awarded a student in any course.

Generally, faculty should determine the actual grades for
student performances by relying on all information on the
assessment instrument.

Faculty should insure that external assessors are timely in their
work, respectful and cooperative with students in setting
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15.
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times and places for performances, and punctual in meeting
with students.

Faculty should regularly evaluate the performance of external
assessors based on the above criteria and student evaluations.

Faculty should periodically assess the role and efficacy of
assessors in the curriculum.

Faculty should insure that assessors receive appropriate
consideration for their work through compensation where
appropriate and gestures of appreciation.
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APPENDIX H

RESOURCES FOR AN ASSESSMENT LIBRARY
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RESOURCES FOR AN ASSESSMENT LIBRARY

ABA SECTION OF LEGAL EDUCATION AND ADMISSIONS TO THE
BAR, LAWYER COMPETENCY: THE ROLE OF THE LAW SCHOOLS.
REPORT AND RECOMMENDATIONS OF THE TASK FORCE ON LAWYER
COMPETENCY (1979)

ABA SECTION OF LEGAL EDUCATION AND ADMISSIONS TO THE
BAR, LEGAL EDUCATION AND PROFESSIONAL DEVELOPMENT-AN
EDUCATIONAL CONTINUUM. REPORT ON THE TASK FORCE ON LAW
SCHOOLS AND THE PROFESSION: NARROWING THE GAP (1992)

ASSESSMENT IN AMERICAN HIGHER EDUCATION: ISSUES AND
CONTEXTS (Clifford Adelman ed., 1986)

ALVERNO COLLEGE FACULTY, STUDENT ASSESSMENT-AS-
LEARNING, AT ALVERNO COLLEGE (1994)

CONSORTIUM FOR THE IMPROVEMENT OF TEACHING, LEARNING
AND ASSESSMENT, SHARED EDUCATIONAL ASSUMPTIONS (Alverno
College 1992)

THOMAS A. ANGELO & K. PATRICIA CROSS, CLASSROOM
ASSESSMENT TECHNIQUES: A HANDBOOK FOR COLLEGE TEACHERS
(2d ed. 1993)
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A COMMITTEE OF COLLEGE AND UNIVERSITY EXAMINERS,
TAXONCMY OF EDUCATIONAL OBIECTIVES: THE CLASSIFICATION
OF EDUCATIONAL GOALS: HANDBOOK I: COGNITIVE DOMAIN
(Benjamin S. Bloom ed., 1956)

K. PATRICIA CROSS, FEEDBACK IN THE CLASSROOM: MAKING
ASSESSMENT MATTER (1988)

K. Patricia Cross, Teaching to Improve Learning, 1 J. EXCELLENCE
C. TEACHING 9 (1990)

Gerald F. Hess, The Legal Educator’s Guide to Periodicals on
Teaching and Learning, 67 UMKC L. REV. 367 (1998)

GERALD HESS & STEVEN FRIEDLAND, TECHNIQUES FOR TEACHING
LAW (1999)

MICHAEL JOSEPHSON, LEARNING AND EVALUATION IN LAW
SCHOOL (1984)



