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INTRODUCTION

In the classroom, there is really only one important question: How do people
learn? Astonishingly, we spend very little time in law schools or in academic
organizations discussing this issue." We are an "elite" group of academics who enter
the classroom confident that we know how to teach, without a single education course,
without a single hour of teacher training.? It may be that the most salient quality of a
nascent law teacher is the blind conviction that we can do it without knowing the first
thing about the learning process.

| never thought much about it myself until a beloved colleague of mine, Ibrahim
Wani, accosted me in the hall one day on the way to class. | was struggling, as usual,
to carry a fat notebook, a casebook, and an enormous copy of the UCC. He looked at
me balancing this tower of material, and said, "Where are you going with all that stuff?"

"I'm going to class,"” | answered. His response stopped me in my tracks. "You
must not be a very good teacher if you need all that to teach." | was dumbfounded.
Doesn't a good teacher refer to a lot of different materials? Doesn't a good teacher
have detailed notes? Doesn't a good teacher have a syllabus that she rides like a
train on the rails?

To prove Wani wrong, | took my books back to my office. | faced my students
that day with nothing in hand (I do not recommend this for the faint hearted.) Freed of
my lessons and syllabus, | taught one of the best classes I've ever had. | stripped the

'Those of us who have focused on these issues for years are grateful to the
Institute for Law School Teaching for providing a forum in which these concerns can be
discussed and studied.

My favorite story about this comes from my first summer as a law school
teacher. | quit my job in June and moved to Kansas City, to spend the summer
preparing my classes. When | told my father this, he said, "Of course, you must have
to go through training to learn how to do this."

"No," | answered. "There isn't any training. I'm going to prepare these materials
myself."

"Well," he responded reasonably, "You'll have to get them all ready before
school starts so that someone can look them over."

"Actually, no one looks at them but the students."

There was a long pause, and then he said, "Don't they care?"

At the time, with my hubris, |1 thought that this was funny. Now, humbled by my
abject ignorance about the learning process, | think it was a pretty good question.

1



students of their security as well, forbidding them to take notes, or to refer to a single
case or statute. It forced them to think for themselves. Instead of the usual Socratic
dialogue, we had a profound experience in lawmaking.>

| gained my first serious lesson about learning that day. It isn't what the teacher
brings to the classroom that matters; it's what the students leave with.

How then can we improve the learning process?

> By focusing on what the students leave with, and how we can make that transfer
of information more efficient, more powerful, and more permanent.

> By understanding that they can and should leave with insights that we haven't
provided, but which they developed on their own.

> By listening and watching for fresh ideas to bring to the classroom, and to take

from the classroom.

Graphics can have a powerful impact on the learning process, but they are
certainly not the only way to improve the transfer of information. As I've developed and
used graphics in the classroom, I've learned some important lessons. I'm happy to
share them with you. But, like Buddha, | am not here to bring enlightenment, but
merely to point the way.

’I've used this exercise again many times, but it isn't the same. Now it's part of
the lesson plan, and it lost some of its spontaneity. Still, | struggle every semester to
free myself from preconceived notions of what properly occurs in a law school class.
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WHY GRAPHICS?

If lawyers are artists, we are poets and not painters. The WORD, written, spoken,
meted out by the hour (at precious hourly rates), repeated and recalled, researched
and dictated, processed, photocopied and faxed, is the tool of the trade. in the statute
books, not a single illumination. There is no tapestry and no sculpture in law.

Research on cognitive learning theory suggests that people learn in different
ways. Not only do different students come to the classroom with different cognitive
skills, but the same person may be able to understand more clearly, or to iearn more
thoroughly when different approaches to learning are used.

All law professors use several different methods of presenting the same concept:
we deconstruct the text, we use extrapolation, try Socratic method, and fall back on
reiteration. Many have diagrams or drawings that they feel are helpful in illustrating a
particular point or relationship.

The systematic use of graphics simply builds upon the natural tendency to
illustrate, in a more powerful and visual way, theory and relationship. By showing
students in a non-verbal form how a legal theory operates, you encourage them in two
ways:

First, students are encouraged to rethink the problem, rather than reread the
text or repeat the rule. This can create a new body of learning, which becomes
a more flexible form of understanding.

~ Text can be confusing. If | give you oral directions to my house, for example, |
may fail to explain all of the relevant details fully. What happens if you are
driving from work instead of home? If | draw you a map, you will have a more
complete illustration of spatial relations. Once you drive there, you will have a
thorough understanding of the terrain and obstacles.

Just as it is more helpful to drive a road than read a map, working through a
graphic is a more vibrant learning experience than a mere reading of printed
text. This encourages students to think through problems independently,
translating reading knowledge into working knowledge.

Second, ambiguities may be latent. By working through the analysis with new
tools, the use of the theory becomes clearer, and its limitations more apparent.

If | give someone a recipe and one of the ingredients is ""soda", a quick reading
- of the text may find it acceptable. After all, "soda" is a recognizable word,

describing a known commodity. But when the cooking begins, the ambiguity

appears:. baking soda, soda water? We learn more by doing than by reading.



WHAT IS A GRAPHIC?

A graphic is any visual presentation that uses a structure other than the
sentence or paragraph to illustrate or analyze a concept or theory. The possible forms

include:

A0 §0OP MO

a picture (the Smiley-Faced Balloon Heads on page 54)

an illustration (the Typical Check on page 58)

a diad (the Scope of Search diad on page 28)

a Venn diagram (the Theories of Federalism on page 49)

a flow chart (the Agency Graphic on page 46)

a matrix (the Article 2 remedies Chart on page 37)

a time line (the Perfection of a PMSI in Inventory on page 34)
the insertion of a carriage return (the Tabulation on page 24)

This is only a small range of the forms that graphics might take in teaching law.
The possibilities are limited only by the

How We Used to Learn

comfortable with information presented in non-
verbal form.

| like to think that I'll be on the jury for
the first law teaching Animated Film Festival.
But even film is quaint technology.

Hyper-text and computer-generated
learning exercises are already available. It is
only a matter of time before CD-Rom and on-
line databases take the place of paper and
chalk. This "virtual classroom" with its instantly
accessible range of real-life examples, is ‘only a
few years away.

(G

imagination. Indeed, thinking in two
dimensions and in black and white is
unnecessarily restrictive. Ultimately, it is
old-fashioned to limit oneself to the
static image on the page.

The generation that we are

teaching has an affinity for visual
introduction of information. They feel
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A SHORT
INTRODUCTION TO
LEARNING THEORY

| am no expert in learning theory. But there are some basic concepts that might
be helpful to introduce at this point.

MY EXPERIENCES WITH LEARNING

First, students learn in different ways. Not every law teacher, and certainly not
every law student, is primarily a verbal thinker.®> Some of us are primarily visual.
Graphics permit the visual thinker to connect in a satisfying way to study and analysis.
In this way, the left and right brains can go to law school together.®

Second, | like to think of the right brain as an empty garage in law school. We
are not using primarily right-brain functions. That's a lot of storage space going to
waste! So | borrow a little of it for my classes, and place legal concepts in a context
(visual) t7hat differentiates them from the contexts that are being taught (verbal) in other
classes.

°| learned this lesson when, on my sabbatical, | became an MBA student in
finance. The other students in my classes had undergraduate degrees in math,
engineering, and economics. | have a degree in sociology! When the professor would
write an equation on the board, and ask if there were questions, students would
discuss this equation as if it had some independent meaning. Often, the professor
would elucidate an equation through the use of a graph. |, who had studied Durkheim
and Weber, could barely follow the course of the debate.

Some of these kinds of thinkers are now in my classroom. | recognize them by
the light that appears in their eyes as | introduce economic concepts or flow charts into
the debate.

®For a most lighthearted introduction to the separate, but interrelated functions of
the left and right brains, see B. Edwards, DRAWING ON THE RIGHT SIDE OF THE BRAIN (J.P.
Tarcher 1979). | still can't draw very well, but this book has had a profound impact on
my teaching.

’I suppose that the success of my theories may mean that | lose my exclusive
access to this storage space, but I'm willing to take that chance.
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Third, when students are busy taking notes, they are not fully engaged in
thinking. The mind needs to be a little freer to think deeply.® When the students
struggle to get every one of the twelve elements of Holder in Due Course status into
their notes, they don't have enough RAM memory left to focus on questions like:
> Why does this doctrine exist in law?
> Why are we studying it now?
> Do the elements combine to make any kind of meaningful structure?

| want students to think about those questions, as well as to know (and learn) the
twelve elements. So | make the transfer of these simple bits of information a little
easier: | write them down ahead of time and hand them out.™

At first, | was hesitant to take this step. | am an adamant opponent of spoon-
feeding. My classes tend to be extremely Socratic. | demand rigor in the educational
process. | had to confront my prejudices about "easy" teaching.

But when | thought about it, | didn't really believe any significant learning took
place during the period while | spoke the twelve elements, wrote them on the board,
and the students copied them down. The note-taking process, when they asked,
"What was number six again?" and | repeated it, was a bit of bookkeeping.

°Betty Edwards recognized this fact when she discovered that, as a classroom
teacher, she could not lecture about drawing at the same time that she was really
drawing. See B. Edwards, DRAWING ON THE RIGHT SIDE OF THE BRAIN vi-vii (J.P.
Tarcher 1979).

"My colleague Ed Richards of UMKC Law School (famous as the convener of
LawProf on the Internet) uses an outlining program to do his class notes. It permits him
to print them with all notations for his use in class, and collapse them to the topic
headings that he prints as handouts for his class.

Any decent word processing program will permit you to do this. In WordPerfect
for Windows, go to the Tools Menu and select Outline. The point is that there is no
pedagogical benefit to forcing students to copy down what you write on the board, or
have in your notes.

This method has another benefit as well, that is largely outside the scope of this
material. Learning is enhanced when students know what to expect, and what is
expected of them. By providing an outline of your topics to your students, you not only
save them writing time--you also tell them what they are watching for, and how it hangs
together. Any decent CLE speaker will give you this guideline:

Tell them where you’re going, tell them where you are, tell them where you’ve been.

Every good CLE program provides an outline for participants. Shouldn't experienced
classroom teachers do the same?



The learning took place afterward, when | asked questions about them, and
when the students developed their own questions. What | have done, therefore, is to
relieve my students of this bookkeeping chore so that we might have the time for more
serious discussions.

When | have made presentations about this topic around the country, professors
have justifiably questioned the impact of this kind of teaching on the students. Does it
make things too easy? Aren't we, by preparing graphics, saving students the work of
having to rethink these issues for themselves?

Obviously, | have reached the conclusion that graphics are helpful for learning,
and therefore good. But the question is a profoundly important one. As we study
learning theory, it becomes clear that some kinds of teaching are more effective than
others. | am constantly challenging my students to think in new ways, and to rethink
what they imagine they understand. Graphics can be used to spoon-feed as well as to
challenge. Learning to use them includes learning to use them effectively.

Keep in mind the goal here: Eventually, students begin to develop their own
graphics, and to develop more sophisticated cognitive learning tools. These tools
reach beyond the classroom. Students who develop their own training processes have
done what all lawyers aspire to do: they have begun the life-long process of self-
teaching that is critical to the legal profession.
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THE USE [AND MISUSE] OF GRAPHICS

Since this is relatively new territory, | will keep my comments short. But it is
important to understand that graphics should be used in the same way that we use
other tools in the classroom.

For example, | have learned that a thoroughly explained graphic can be used as
a short-hand explanation of a complex theory. It says to the student, "Everything we
said before is still true. Only this fact changes." Then we can begin to explore the
difference that this one change makes."’

The danger is that students will substitute repetition and regurgitation of the
graphic for an understanding of the underlying concept. The point must be made
clearly that the goal is to understand the theory, and to make the theory drive the
graphic, not the reverse.

Thus it becomes important to ask the students to create and manipulate the
graphics so that their learning can be tested. Ask them to change the graphic by
directing you to make the necessary changes on the board, or ask them to come to the
front of the room and draw the graphic themselves.*

Sometimes | present students with an incomplete graphic and tell them what
theory it is intended to illustrate. | require them to complete the graphic themselves,
with appropriate citations.”® | also give quizzes that ask students to produce (or
reproduce) a graphic to solve a legal problem or to present a legal theory.

Since | don't want to take up a lot of class time while students reproduce
complex graphics from the board, | photocopy them and hand them out before class.
Often, | give them several copies of a template, to be completed as we work our way
through the problems.

""This is another important lesson | learned studying finance in graduate school.
The equation uses algebraic notation to accomplish the same resuit. By changing only
one variable, the professor can explore the impact that this change has upon the result.
| am grateful to Professor Jamshed Ghandhi of the Wharton Schooil for this simple but
powerful insight.

2lt's awkward at first, but they get used to it. It's no worse than getting called
upon in class.

Professor Stephen Sepinuck, of Gonzaga University School of Law, taught me
this valuable lesson with a brilliant graphic he devised to iliustrate all of the possible
forms of Article 9 collateral, and their appropriate methods of perfection.



| put graphics on the board, because | like the motion and fluidity that this adds
to the talking part of teaching. Even when | have handed out a copy to the class, | will
reproduce it roughly, sometimes adding key information in different colored chalk.

| have tried using an overhead projector, and 1 still use one for very complex
questions where the graphic is simply too difficult to reproduce easily on the board. But
I'm not comfortable with the use of the overhead projector on a daily basis. | don't like
to teach in the dark, and | don't like the anonymity that this gives to students. The
machinery and the environment create a distance between teacher and student that |
find unsettling.' I'd prefer to draw a lousy copy on the board and look them in the eye.

Introduce graphics in stages, just as you introduce concepts. | have a very
sophisticated graphic that illustrates the check collection system, in all its permutations.
If | tried to teach students how to use this at the end of the semester, they would be
fully justified in closing their minds to it. Instead, | introduce the concepts with a little
piece of the graphic puzzle, putting it together a concept at a time. By the end of the
semester, | can draw a flow chart that represents every aspect of the collection
scheme, and virtually every student will follow all of the steps.

Be prepared for a measure of student resistance. They may think initially that
this drawing stuff is for children. But some students appreciate the freshness of the
approach, some attain true insight for the first time, and virtually everyone will
eventually see the value of this kind of learning. Still, just as there are some people
who just can't do math, there are some students who just can't do graphics.

Follow the KISS principle.'® Graphics are intended to show relationships and
connections, not to obscure them. Simplicity is the key to making these connections,
as well as to illustrating them to your students. If a graphic takes longer to explain than
the legal theory it represents, toss it.*®

Finally, do not let graphics disrupt your classroom. Just as students can lead
you on a wild goose chase when they sense an interest in a topic other than the
chosen one, they may try to focus class time on the pictures, and avoid the theories
underlying them. If you don't let them distract you telling war stories, you won't let them
distract you with design questions.

4 Some people may find this comforting, but | like to get in their faces.

*There is more on the creation of graphics in the section on Design Issues.

'®Students are masters at creating graphics so complex and marvelous that they
look like the schematic diagrams for a color television set. If the students understand
them, that's great. But the point of this exercise is not to make the most serpentine
pictures--it's to clarify, reiterate, and encourage understanding.
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A TINY COURSE ON SCHEMATIC THEORY

In the process of human learning, we have very little ability to learn something
without placing it in context.  It's as if the "abstract" storage space is relatively small.
It's also relatively short. This short-term memory is like RAM memory, not disk space.
Information placed there does not last very long."

Yet humans have a tremendous capacity to learn in an organized fashion. The
disk space seems infinite. The question is how to get information into storage, and how
to retrieve it. It is this "storage and retrieval" function that controls learning and
memory.

Studies of human learning on our ability to "learn” or memorize unconnected,
meaningless items shows that we can only handle a few items and only for a short time.
Seven meaningless items is about the limit for long-term storage. | suspect that's why
this is the length of telephone numbers!

With repetition, we can memorize more information, like the 27 letters of the
alphabet. But this kind of rote memorization is a very limited form of learning, and very
difficult to alter or edit. Once we learn it in one form, it has very little malleability.
That's why almost no one can say the alphabet backwards.

When we connect information in meaningful ways, however, it becomes a
longer lasting form of memory. It's also more useful, because we can edit it, or use it in
ways not originally understood.

THE THEORY OF SCHEMATA
Piaget introduced the concept of schema:

A schema is a mental unit of information through which an individual’s
knowledge is represented.

We have schemata for:
® driving a car
® applying basic math to a problem
® boiling pasta
® analyzing a computer breakdown.

As we learn, our schemata grow and change. Knowledge is the sum of our schemata.

'°This material comes from J. Ormrod, HUMAN LEARNING: THEORIES, PRINCIPLES,
AND EDUCATIONAL APPLICATIONS (Merrill 1993).

‘l .l



As our individual understandings become related to one another, we develop
cognitive structures. We might has a schema for:
® finding a case,
® reading a case
@ writing a brief of a case
® analyzing a case
® comparing two cases
As we put these schemata together, we have a cognitive structure: Legal research

Schemata have several very valuable purposes:

1. They permit us to focus on what is important and reduce sensory overload.
We reduce our focus to the necessary stimuli, that represent the critical
information. Imagine how difficult it would be to drive a car if you focused
attention on every detail of the car, the driving, and the traffic. Schemata permit
you to take certain aspects of this complex process for granted, focusing on the
important issues: Is the light red? |s that car going to stop? Is that a cop?

2. Schemata provide a means to distill information. We learn and remember
only what we need to accomplish our task. frrelevant information may be filed,
but it does not become a distraction from the main purpose. For exampie, | may
be listening to the radio while | drive, but the information I'm receiving as a part
of the broadcast does not become part of the driving schemata. It isn't
necessary to accomplish the task at hand.

3. Schemata help us to make sense out of incomplete information. We fill in

~ with information from similar experiences. When you rent a car, the ignition
switch may have a lock. It is marked "Lock" but it does not tell you how to uniock
it. But because we have driven before, unlocked steering columns before, and
even struggled with rented cars before, we can make use of this limited
information to solve the problem. We do this by bringing prior learning to bear.

4. Schemata permit us to spend our time focusing on specific elaboration. We
don't have to start over with every experience. Rather than beginning at the
square one for every thinking process, we can spend our time on what is new or
different about this process. If you are familiar with computers, you don't
normally sit down with the manual when you get a new one. Instead, you boot
up and test your prior experiences. Only when experience isn't helpful do we
refer to the manual for further instruction.

5. Schemata form templates to help us to spot distorted or erroneous. When
new facts do not fit within our prior understanding, we may question it, and avoid
mistakes. Or we may adopt it as a part of our schema. When our bank ATM
tells us that we have $12 million in our account, we compare that to our previous
information about salary and savings. We can spot the error as a result.



A GUESS ABOUT THE RELATIONSHIP? BETWEEN
SCHEMATA AND GRAPHICS

It is my experience that graphics help learning in a variety of ways. This is
experiential insight, and not based upon research. But the teaching process is intuitive
as well as scientific, and these insights are consistent with scientific research about
learning.

First, graphics can help to create and reinforce schemata. Graphics help to
create a cognitive structure by relating different ideas to one another. They can
reinforce the learning of a cognitive structure by presenting the same information in a
different form.

Second, visual cues are more easily stored than verbal cues. | believe that this
is why it is easier to remember a face than a name, although a face contains an
infinitely greater variety of information. Further, information that is stored verbally and
graphically enters memory twice.

Third, learning is exhibited not when information is stored, but when it is
retrieved on command. We can store something in memory and still be unable to find it
when we need it. It may pop up unbidden, but it is not useful to us unless we can find it
when we need it. Graphics appear to aid in retrieval because:

® information that is stored visually is more easily retrieved
and ® ideas that are associated with one another are often retrieved together.
A graphic, by its very nature, is a visual connection. When the picture is retrieved, all
of the information that was originally captured in memory is likely to be retrieved
together.

Finally, information that has become meaningful is more easily retrieved. The
more we use it, apply it, and refine it, the easier it is to store, retrieve, and use again. It
is easier to remember your birth date than your ring size because you use this
information again and again. Theories that have been studied through the use of
verbal and visual tools have been reiterated and may be more readily retrieved from
memory when needed.
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TFlE END OF THE INTRODUCTION

Enough abstract talking about graphics. It's time to start creating them. The
remaining material is divided into three parts:

v Creating a graphic

v Types of graphics
and ¢ Design issues.

14



CREATING A GRAPRIC

&

Suppose there is a statute that uses particularly confusing language to resolve a
difficult and complex problem: What is the proper name of a debtor for use in a
financing statement? What happens if the debtor changes its name? Section 9-402(7)
of the Uniform Commercial Code provides this answer to these questions:

(7) A financing statement sufficiently shows the name of the debtor
if it gives the individual, partnership or corporate name of the debtor,
whether or not it adds other trade names or names of partners. Where the
debtor so changes his name or in the case of an organization its name,
identity or corporate structure that a filed financing statement becomes
seriously misleading, the filing is not effective to perfect a security interest
in collateral acquired by the debtor more than four months after the
change, unless a new appropriate financing statement is filed before the
expiration of that time. . ..

How can you make this text comprehensible? First, divide the sentences up:

> A financing statement sufficiently shows the name of the debtor if it gives the
individual, partnership or corporate name of the debtor, whether or not it adds
other trade names or names of partners.

> Where the debtor so changes his name or in the case of an organization its name,
identity or corporate structure that a filed financing statement becomes seriously
misleading, the filing is not effective to perfect a security interest in collateral
acquired by the debtor more than four months after the change, unless a new
appropriate financing statement is filed before the expiration of that time.

Now, the text becomes a little clearer. There are two discrete rules, which deal
only loosely with the same topic.

At this point it may become relevant to decide whether each sentence stands on
its own, or is modified by those that preceed or follow it. Once you have figured out this
relationship, you may wish to illustrate the relationship, or the lack thereof, in graphic
form.



Next, tabulate the sentences to focus on the operation of the rules they contain.
Indent each subpart below the introductory clause that it modifies. Place each
modifying clause in an appropriate relation to the subject modified:

> A financing statement sufficiently shows the name of the debtor if it
> gives the
> individual,
> partnership
or 4 Corporate
> name of the debtor,
> whether or not it adds other trade names or names of partners.
> Where the debtor so changes
> his name
> or in the case of an organization its
> name,
> identity
» or corporate structure
> that a filed financing statement becomes seriously misleading,
> the filing is not effective to perfect a security interest in
> collateral acquired by the debtor
> more than four months after the change,
unless » a new appropriate financing statement is filed
> before the expiration of that time.

It may be helpful at first to ignore exceptions, focusing in the first instance on the
general rule, adding the exceptions when the general rule is clear.

- You can see that this arrangement makes the operation of the sentences
considerably clearer. The modifiers are seen in relation to the objects modified. For
example, we see that there is only one change applicable to individual debtors (a name
change), while organizations are subject to three possible changes (name, identity,
corporate structure.) The tabulation also highlights several significant ambiguities in
the statutory language:

> Does the statute apply when an individual debtor incorporates?
> Does it apply when a partnership incorporates?
> What is the distinction between identity and name?



Next, it may be appropriate to analyze the rules presented by the statute in a
different form.

The first sentence answers the question, what name for the debtor is sufficient
for an effective financing statement?

> A financing statement sufficiently shows the name of the debtor if it
> gives the
> individual,
> partnership
or > corporate
> name of the debtor,
> whether or not it adds other trade names or names of partners.

A Chart (or Matrix) might be the best way to present this information:

Type of Debtor | Proper Identification Optional but not
sufficient

individual individual’s legal name trade name

partnership partnership’s legal name trade name

names of partners

corporation corporation’s legal name trade name
names of owners/officers

A Chart is a series of columns that present pieces of information in an organized
form. It permits easy comparison among different entries. A Matrix is similar, but it
uses two or more sets of questions to obtain the answer. The graphic, "Impact of a
Seriously Misleading Name Change," which is two pages forward, is an example of a
Matrix. While this Chart gives relevant information in any single column, irrespective of
the existence of the other colums, a Matrix cell only makes sense in the context of the
two questions which it answers. Mileage charts, which show the distance between two
cities, are matrices.
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The second sentence deals with a very complex question: what property of the
debtor is subject to the secured party's interest after a change of name, identity, or
corporate structure?

First, it is important to note that the status of the creditor as a secured party does
not change uniess the change is "seriously misleading.”" In other words, this sentence
does not apply to changes which are not "seriously misieading." These categories are
mutually exclusive. You can illustrate this concept by the use of a Venn diagram:’

Changes that
are not
seriously
misleading

Seriously

misleading
changes

Or you might use a chart to distinguish between the effects of a seriously misleading
change, and one which is not:

Type of change Impact

Seriously misleading Refiling is required

Not misleading No refiling is required

Next, it is helpful to imagine three different time periods, and to determine what
happens in each. | resolve this complex question by using a Time Line, which is
divided according to the three time periods defined by the statute.

Since there is relevant information to be provided in each time period, the
graphic also includes elements of a Chart. See the complete graphic on the next page.

'There is much more information on Venn diagrams in the section on Types and
Functions of Graphics.
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How Long is a Creditor Perfected After a Change in
Name, Identity, or Corporate Structure?

Section 9-402(7)

Period One: From
the inception of
the transaction
until the change

Period Two: Beginning with
the change and continuing
for 4 months:

Period Three:
After the 4 month
period expires

— s — — — — —— — — — — — —

»- =g
Perfected Secured Creditor Perfected Secured Creditor Secured Creditor
retains its priority in: will retain its priority loses its priority
1. Collateral held by the in collateral acquired in collateral acquired after
debtor at the inception during the 4 month the 4 month period
2. Collateral acquired period after the change unless it refiles
before the change during that period
I
) Name Change End of
Inception Change of Identity 4-month

Change of Form grace period



You could also illustrate this process through the means of a Matrix:

Impact of a Seriously Misleading Change
of Debtor Name or Structure
on Perfection of After-Acquired Collateral

Collateral Acquired Collateral Acquired Collateral Acquired
Prior to Change in Within 4 Months After | More Than 4 Months
Name or Structure Change
Name no refiling required no refiling required refiling required
Change
Structure no refiling required no refiling required refiling required
Change

This graphic gives the necessary information, although it does not in visual form
illustrate the fundamental process that controls the decision, which is the passage of
time. The time line may be a more effective graphic because of this subtle reinforcing
process.

These graphics only answer the question, is refiling required? They leave out
the question, is the change seriously misleading? Could we create a graphic that
answers all of the questions addressed by the sentence?

There are too many variables to use a Matrix or a Chart, uniess we draw in three
dimensions. When we have more than two variables, or when we are answering a
series of questions, a Flow Chart may work best. An example of such a chart follows.




Does the change
of name or
structure make the
existing filing
seriously misieading?

YES

NO

Is the collateral
owned by the
debtor at the time
of the change?

YES NO

Is the collateral
acquired by the
debtor within
4 months
YES of the change?

NO

No _ Fillniq d
is require

refliing within the
4-month

required period



CONCLUSION

You can see how these steps have helped to clarify an otherwise confusing
(incomprehensible, even!) statute. Some tools will be more effective than others to
illustrate certain concepts; some students will prefer one graphic form to all others.
The important point here is that there is no one right way to create graphics (although
there are wrong ways--more about that later.) When you become comfortable with
graphics, you will develop those that are most useful for your area of law, and most
helpful to your students.

Ny
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THE TYPES
AND
FUNCTIONS
OF GRAPHICS

The Four Disclaimers

The following introduction is intended only to present examples of the kinds of
graphics that | have developed for my teaching, and the ways in which | have
found these graphics useful for presenting information.

The value in graphics is in their infinite variety and flexibility. Their use is limited
only by your imagination. | would be failing in my task if you become wedded to
these ideas in their current form.

The divisions presented are essentially descriptive, useful only as a frame of
reference. | find them helpful for my own work, but | do not attempt to justify the
distinction | make among them as based upon anything but convenience.

Of necessity, these graphics are all two-dimensional, static, black and white.
These restrictions are based upon the availability of equipment, and nothing
else. ldeally, graphics should use three dimensions, colors, and even
movement. When you figure out how to do this, please E-mail me
[UCC2@AOL.COM].



REARRANGING THE WORDS

The simplest graphic is the rearrangement of words. For those of us who went
to school when diagramming sentences was not taught, it's useful to think of this

process as a form of diagramming. (If you actually know how to diagram a sentence,
call this something else.)

| have developed two kinds of diagramming:

> Tabulation
> Reconstruction
Tabulation

Tabulation, illustrated in the Section entitled, "Creating a Graphic,” uses the
literal language that is being studied, but with tabs inserted to set apart the dependent
from independent clauses, to show lists as subparts, and to isolate exceptions.

The prior sentence, tabulated, might look like this:

> Tabulation,

> illustrated in the Section entitled, "Creating a Graphic,"
> uses the literal language that is being studied,
> but with tabs inserted
> to set apart the dependent from independent clauses,
> to show lists as subparts,
and » to isolate exceptions.

This illustrates how tabuiation works. We can see now that the phrase, "illustrated in . .

. " modifies the phrase, "Tabulation." We can see the exception clause. We can see
the list of three functions.

Do not be doctrinaire in the use of tabulation. The point is not to do identical
indenting in every case, but to make the text clearer. Tabulation is very helpful in

drafting, because it highlight needless words, shows inconsistencies, and encourages
parallel construction.



Reconstruction

Reconstruction uses the words being studied, but not in their original order, and
in some cases, leaving out unnecessary wording.

For example, UCC § 9-301 contains a list of people who take priority over an
unperfected secured creditor. The language of the section is extremely difficult to
track:

(1) Except as otherwise provided in subsection (2), an unperfected security
interest is subordinate to the rights of

(0) in the case of goods, instruments, documents, and chattel paper,
a person who is not a secured party and who is a transferee in bulk
or other buyer not in the ordinary course of business or is a buyer of
farm products in ordinary course of business, to the extent that he
gives value and receives delivery of the collateral without knowledge
of the security interest and before it is perfected.

The sections lists four kinds of collateral, four different competing claimants, and four
characteristics for each claimant! It's a nightmare of statutory construction.

With the proper reconstruction, it looks like this:

What collateral? What transferees? What qualities?
Goods | Not a secured party | Gives value
I I
Instruments I Transferee in bulk | Receives Delivery
| o | e
Documents I Other non-BIOC | Without Knowledge
I I
I |

Chattel Paper BIOC of Farm Prod Before Perfection

We can now see the operation of the statute quite clearly.
As with tabulation, the point is not to cleave to any particular formula for

reconstructing the language, but to find a visual display that illustrates the relationship
among the words, using the words themselves as the elements of the graphic.

e
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THE CONTINUUM

L

The most basic tool of legal thinking is the analogy. We spend a huge amount
of effort teaching students to see decisions not in black and white, but in relation to one
another. The Continuum is the simplest method for illustrating this relationship.

Continuums come in two forms, a flat continuum and a diad.'
Continuum

Most law teachers use the continuum, either visually displayed or verbally
discussed in their presentation of legal decision-making. A continuum is a straight line,
the two poles of which represent extremes on a decisional scale.

For example, in my contracts class, | explain that courts have a range of choices
in deciding to intervene in the private decision-making process which is a contract.
These choices range from a position of extreme party freedom to extreme paternalism.
The continuum looks like this:

Freedom
of Paternalism
Contract

I may then ask students to place certain contract doctrines on the continuum. Where
does the concept of consideration fit? What about unconscionability? Or we may go
through a series of cases and | will ask students to show me where the cases fit on the
continuum and why.

This process illustrates what we as teachers understand almost intuitively: the
primary importance of legal doctrines and decisions is not understood in isolation but
in their relation to one another.

'Diadic theory is derived from an important work by Jack Balkin, THE CRYSTALLINE
STRUCTURE OF LEGAL THINKING, 39 Rutgers L. Rev. 1 (1986). | have no doubt that this
work, which Jack applied in his torts class, became an important influence on my own
thinking about the graphic display of legal concepts. | taught contracts to the same
students that Jack had for torts, and they became extremely skilled in using diads to
argue with me, and continuums to fight with Jack.

I~
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The Diad

A diad is nothing but a continuum
with a right angle in it. The Diad
Professor Jack Balkin, in his article, "The VAN
Crystalline Structure of Legal Thought"? // \
argued that all judges are confronted with / N
a choice between two poles. He AN
suggested that law grows, like crystals, , Ve \\
as each decision descends from the /
prior choice in an almost geometrically / N
predictable path.3 One Choice The Opposite

The basic diad represents a 1 ‘
choice between these two poles.

The diad illustrated on the next page shows the simple choice a court has when
addressing the appropriate scope of a search incident to arrest.

The second diad, on the next following page, shows that these diads may be
shown to proceed from one another in a predictable, "crystalline" fashion. The third
diad, the last of this section, shows that the points of these diads may be manipulated
to illustrate the range of extension made by a court as it changes the rules.

The subtle difference between the second and third illustrations is important:
the second, where all the diads are of the same size, gives the implicit message that
each of these changes is of the same magnitude. The third diad makes explicit that the
changes may be of different magnitude.*

These cases could be illustrated as well by placing them on a continuum. But
the diad has the advantage of permitting the process to proceed in two dimensions
simultaneously. The cases descend, from top to bottom, through time, and they
proceed from left to right, on the scale of narrow to broad searches.®

2

=)

3

Q.

“More on this topic later.

*These cases could also be displayed on a graph, with the horizontal axis
representing time, and the vertical axis representing breadth of search. The resuiting
graphic would illustrate the changing approach to search over time.



A Diadic Theory of Law

The Scope of a Search Incident to Arrest

Broad



Scope of a earch Incident fo Arrest

Narrow Broad [Harris (1947) 4 room apartment]

Narrow [Troupiano (1948) warrant Broad
required when practicable]

Narrow Broad [Rabinowitz (1950) whole house]}

Narrow [Chimel (1969) lunging Broad
distance of suspect]
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Scope of a Search Incident to Arrest

N

Narrow Broad (Harris (1947)
4 room apartment)

N

Narrow (Troupiano (1948) Broad
warrant required when practicable)

A~

Narrow Broad (Rabinowitz (1950)
whole house)

Narrow (Chimel (1969) Broad
lunging distance of suspect)



The diads show the movement through time. The Time Line is another form of
graphic, which illustrates, in one form or another, the events occurring, or factors
arising on a continuum which represents the passage of time.

Time lines, like time, run in two directions only: forward and back. Many legal
theories are concerned with the timing of event in relation to other factors and events.
These concepts are ideally illustrated by time lines.

This time line
ilustrates the fact that .
rights in property may The Temporal Nature of Property Rights
change over time. Thisis |
a relatively esoteric ! Fee Simple or Outright Ownership
concept, but quite neatly '
illustrated by the use of a
time line.

. Life Estate 1 Remainder
Sometimes, rules ‘

and statutes give specific
timing requirements for
doing certain acts. Civil
and criminal procedure
rules, and all | Lease Term | Residual Value
administrative rules are
rife with these kinds of
examples.

An example of a time-based rule which is extremely difficult to explain verbally is
the Rule Against Perpetuities. An unusual time line depicting this rule is illustrated on
the next page.



A Visual Depiction of the Rule Against Perpetuies

A life in being

Can an unborn child
qualify as a life in being?

R | queltvasalieinbsne? o
plus 21 years . . . ,,




Events may be described as following one another, or as preceding one another.
Some statutes move back and forth in time to alarming result. The Purchase Money
Security Interest in Inventory, §9-312(3) of the UCC, is such a rule:

A perfected purchase money security interest in inventory has priority of a
conflicting security interest in the same inventory ... if

(a) the purchase money security interest is perfected at the time the debtor

receives possession of the inventory; and

(b) the purchase money secured party gives notification in writing to the

holder of the conflicting security interest . . . before the date of the filing

made by the purchase money secured party . . . and

(¢) the holder of the conflicting security interest receives the notification

within five years before the debtor receives possession of the inventory . . .

Through tabulation and reconstruction, this statute can be distilled to three basic rules:

®Security interest must be perfected at the time the debtor receives possession of
the inventory

®PMSI Secured party gives notice to the competing creditor before filing to perfect
its PMSI

® Competing creditor receives the notice within five years before the debtor
receives possession of the inventory.

Still, the events described in this rule key off of different times: possession of the
inventory and filing. This creates some confusion until the rules are placed on a time
line. The graphic illustrating the application of this rule is included as the next page.
Once the rules are placed on the line their relation to one another becomes quite clear.

The illustration of concepts through the use of a time line is not only helpful to
show the order in which event occur. The relative size and even color of the events
placed on the time line can give additional information about the rules.

By far the most sophisticated examples of this kind of time line are The
Bankruptcy Visuals™ by Professor Lynn LoPucki. An example of the Visual for
Chapter 13 is included as the last example in this Section.

The Bankruptcy Visuals™ are more than mere time lines. They can also be
considered flow charts, in that events move through the decisional process in the same
order in which questions about the appropriate procedure arise.

Flow Charts will be discussed later in these materials.

«
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received
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Following the Rules

of Section 9-312(3)
PMSI Priority in
Inventory
Debtor
receives

Notice Perfection  possession




CHARTS. MATRICES. AND GRAPHS

A Chart or Matrix is a very common graphic. We are confronted with them daily,
within law, and in the world at large. Although they look similar, in my usage they have
slightly different functions. They appear in a series of boxes that look like this:

Charts

A Chart is a series of columns that present pieces of information in an organized
form. It permits easy comparison among different entries. Normally, a Chart can be
“read" by running down a column, or by looking across a row. It contains a heading,
and is followed by a list of the information that is described by the heading.

One of my favorite charts, on the next page, is one that shows a comparison of
the remedies provided to buyers and sellers under Article 2 of the Uniform Commercial
Code.® Note that each column stands alone, two columns together give the information
in descriptive and citation form, and the four colums across allow ready comparison
between two different but related columns of information.

®*This graphic was provided by Professor Stephen L. Sepinuck, of Gonzaga
University School of Law, for inclusion in the book, C. Cooper, GETTING GRAPHIC:
VISUAL TOOLS FOR TEACHING AND LEARNING UCC AND BANKRUPTCY (AALS 1993).
Professor Sepinuck is a master of the chart and matrix.



Professor Stephen L. Sepinuck
Gonzaga University School of Law

COMPARISON OF SELLER’S & BUYER’S REMEDIES

Seller’s Remedies Buyer’s Remedies |

General roadmap § 2-703 § 2-711 General roadmap
Identify goods to contract after | § 2-704
breach. Then go to §§ 2-706,
2-708, or 2-709.
Stop shipment after breach § 2-705
Resell goods & collect § 2-706 § 2-712 Cover (buy replacement goods)
damages for difference & collect damages for
between resale price and difference between cost of
contract price. § 2-710 cover and contract price.
damages also available. § 2-715 damages also available. ,J
Collect difference between § 2-708(1) | § 2-713 Collect difference between
contract price and market contract price and market value
value at time and place for at time when breach discovered.
delivery. § 2-710 damages also § 2-715 damages also available.
available.
Collect difference between § 2-708(1) | § 2-714 Collect difference between
contract price and market contract price and market value
value at time and place for at time and place of
delivery. § 2-710 damages also acceptance. § 2-715 damages
available. also available.
Collect lost profit, if other § 2-708(2)
damages are inadequate.
§ 2-710 damages also available.
Collect the contract price for § 2-709 § 2-716 Obtain specific performance:
delivered or destroyed goods. delivery of the goods. § 2-715
§ 2-710 damages also available. damages also available.

“ Reclaim delivered goods from | § 2-702 § 2-502 Obtain identified goods from
insolvent buyer. insolvent seller.
Incidental damages. § 2-710 § 2-715 Incidental & consequential

damages.

Liquidated damages. § 2-718(1) | § 2-718(1) | Liquidated damages.
Statutory damages (deducted § 2-718(2)

l from buyer’s deposit).
Setoff damages by reducing §2-718(3) | § 2-717 Setoff damages by reducing
restitution of buyer’s deposit. payment of purchase price.

e —
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Matrix

A Matrix is similar to a chart, but it uses two or more sets of questions to obtain
the answer. While a Chart gives relevant information in any single column, irrespective
of the existence of the other colums, a Matrix cell only makes sense in the context of
the two questions that it answers. Mileage charts, which show the distance between
two cities, are matrices.

In law, we are often confronted with a series of variables that result in different
answers in different combinations. Students have a difficult time organizing this
information, and understanding the impact of each variable. A matrix is an ideal way to
respond to this confusion.

Note that a simple matrix permits the use of only two variables: One from the top
and one from the side. In the Matrix on the Parol Evidence Rule, which follows this
page, | have attempted to avoid this limitation by subdividing the matrix rows, and
ultimately, by dividing the topic into two matrices.” This graphic form is pressed to its
limit in this matrix. Once the number of variables exceeds three, a flow chart is a
superior tool.

One set of variables goes across the top

The second set

of variables is

listed on the side

"The Matrix was my introduction to the use of graphics to understand law. Although
| had drawn diagrams on the board for years in class, | used my first matrix in an article
explaining the operation of an extremely complex statute, amended §1-201(37) of the
Uniform Commercial Code. C.Cooper, IDENTIFYING A PERSONAL PROPERTY LEASE UNDER
THE UCC, 49 Ohio St. L. J. 195, 220 (1988).

| continued to work on this method when analyzing statutes that had multiple
requirements because | was astounded how much easier it made the analytic process.
Once | introduced it in the classroom, there was no stopping me.



Charting the Parol Evidence Rule

SUPPLEMENTARY TERMS:
Prior Contemporaneous
—_— -~ .
ﬂ Partial: yes Partial: yes
@
| ¥ )
Oj Full no Full: no
Partial:  yes Partial:  yes: read with other writings
c
0
o]
‘= [ Full: no Full: no: butis a writing fully
; integrated when there are
contemporaneous writings?
—_}
CONTRADICTORY TERMS:
Prior Contemporaneous
no Partial: no
[
|5
O} Full: no Full: no
Partial: no Partial: Yes, but if there is partial
c integration on this issue,
0 no
E : »
‘S Full: no Full: no, but is a writing fully
3 integrated when there are
contemporaneous writings?

39



Graph
A graph is something else entirely. It takes information provided about two

variables (often presented initially as a Matrix) and plots the incidence of each variable
in visual form:
| ]

/

Lawyers tend not to use graphs, although they can be very helpful in presenting
information. One drawback is that graphs assume a steady growth in variable
magnitude (that is, the difference between points zero and one is identical to the
difference between points one and two.) Law tends not to array itself in such a
mathematical way. However, when mathematical values are available (years, number
of cases per year, amount of award, etc.) they can be illustrated very effectively with
graphs.

Like matrices, graphs are generally limited to two variables. Computers can now
create graphics with three dimensions, charting the changes in three variables, but they
are not terribly informative visually.

While we may place search and seizure cases on a continuum that roughly
plots them as moving from narrow to broad, it's less comfortable to plot them on a
graph. After all, these changes are not capable of mathematical calculation. But | think
this limitation is too restrictive. 1'd feel comfortable plotting Supreme Court decisions
on a graph, the vertical axis of which represents the changes in legal philosophy, the
horizontal axis of which represents the passage of time. While the resulting display
clearly lacks any semblance of mathematical precision, it does show explicitly the
fluctuating nature of law that is implicit in constantly changing case law. My joking
attempt at such a graph follows.

40
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FLOW CHARTS

When the number of questions which a graphic addresses exceeds three, a
matrix is no longer useful. For complex problems, a Flow Chart is the natural solution.
A Flow Chart is a map of a series of choices, or questions. It has significant
advantages over other types of graphics:

> The number of variables presented is limited only by the size of the page
(see LoPucki's Bankruptcy Visual™ included in the materials on Time
Lines.)

> Each level can include a different number of options. Some questions

may be answered by "yes" or "no"; others may present a choice between
three or more variables ("Coffee, tea, or milk?") Flow Charts accept this
possibility naturally (see the Rights of a Secured Party on Default, which
is on the next page.) This is visually awkward in a Chart or Matrix.

> Decisions can flow backwards as well as forwards (see the Check
Collection graphic on the second following page.)

More importantly, Flow Charts create a literal map of the thinking process
through which decision-making takes places. Whether elegantly simple, like this chart®

Unsecured

Secured< Redl Property

Personal Property

illustrating the nature of secured and unsecured credit, or as complex as a schematic
diagram, Flow Charts carry the viewer from a point of beginning, through each set of
analytical distinctions, to a conclusion. It is this visual reiteration of the decision-making
process that makes Flow Charts so appealing.

8This sublime little diagram was created by Professor and Associate Dean Lissa
Broome, of the University of North Carolina School of Law for GETTING GRAPHIC.
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What are the rights of a secured party on default?
[ Article 9 Secured Creditogj
[‘Default<]

.
jReplevin Foreclosure
l9-501(1) i9-501(1)

Self-Help ,
Repossession
9-503

Debtor
9-502

[Execution } Possession Judgment: Payment 1
|
{

| & Levy: by Secured Debtor has Acct:No
!Sheriff in Party Possession Possession |
iPossession 9-207 e ———

Sheriff’s (Strict
Sale | Foreclosure

19-505(2)

]
Public or
Private
Sale (non-
judicial)
9-505(1)
9-504(3)

:Possession to
| Purchaser
e

Judicial
Sale

Proceeds
to Secured

Deficiency
9-504(2)

Surplus: -
9-504(2)

| I

Accts/Chattel All Other: Accts/Chattel All Other:
Paper: Debtor Debtor Liable Paper: Debtor Debtor
Liable only if unless other- Entitled only if Entitled
Agreement wise agreed Agreement to Surplus
So Provides So Provides

©1984 Lynn LoPucki & Corinne Cooper.
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Because of their complexity, Flow Charts present certain design challenges for
the drafter. This topic will be dealt with again later, in the material on Design Issues.
But several issues are relevant here as well.

»

Since the flow of the decision-making should represent the thought
processes, it is critical to start at the beginning of that process and move
to the end. If the choices take different paths depending upon the initial
decisions, show those paths separately.

lllustrate decisions of the same level in a horizontal plane (see the Rights
of a Secured Party on Default graphic).

Try to keep the "flow lines" from crossing, unless absolutely unavoidable.
Crossed lines lead to crossed circuits.

If possible, make the same decision flow in the same direction. That is,
"yes" should lead off to the left, "no" to the right in every case. This isn't
always possible (see the Liability of an Agent graphic, included as the last
page in this section.) But that kind of consistency reinforces the visual
message that a flow in a particular direction has a distinctive meaning.

Boxes of the same type should be the same size. There is a temptation to
make the box big enough to hold the text--resist this temptation! Make a
box big enough to hold the most text, and use this size for all the options
of the same type. (Note: this rule is ruthlessly violated in the Rights of a
Secured Party on Default graphic. I've learned since it was created. It is
brilliantly observed in the LoPucki Bankruptcy Visuals ™ %)

Use the thinnest lines possible for boxes and lines. The words should be
readable, but no bigger. Let the graphic do the work.™

If your graphic needs a key, you did something wrong. Let the graphic tell
its own story.

When you begin a Flow Chart, do it by hand. Sketch out the ideas roughly first,
then do the technical drawings. Edit, edit, edit. Try it out on an expert in the field. Run
it past someone who has no background. If it passes both tests, it's ready for use.

®Actually, both of us learned this, and many other lessons about graphic
presentation of information from two books by Edward R. Tufte, a statistics professor at
Yale: E. Tufte, THE VISUAL DISPLAY OF QUANTITATIVE INFORMATION (Graphics Press
1983) and E. Tufte, ENVISIONING INFORMATION (Graphics Press 1990). | recommend
these texts highly to anyone who is serious about the study of graphics.

10|
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1

! Is the Agent Personally Liable on the Instrument? §3-402(b) .

Does the inst. |
unambiguously : |s the represented |
show the agent's: person Identified !

representative | on the instrument?
capacity? |
NO to Either
YES to Both or Both
Is the person
entitled to enforce
the instrument
an HDC?
YES NO
Did the HDC Can the agent

take with

notice that the
agent was not
intended to be
personally liable?

YES NO

The agent
Is not
personally
liable

prove the parties
didn't intend

the agent to be
personally liable?

The agent
is personally



YVENN DIAGRAMS

Venn Diagrams are the little intersecting circles you learned about in 4th grade
arithmetic class. These circles represent only three basic concepts, but the concepts
are central to much of legal thinking, and they are extremely useful.

Venn Diagrams take three forms:
Separate circles:

Separate circles represent the
concept "mutually exclusive." What
falls within one circle cannot, by
definition fall within the other.

In addition, they can be used singly to
represent the concept "within" and
"without." For example, a writing
transferring an interest in real estate Citizenship in Russia and the U.S. is Mutually Exclusive
falls within the statute of frauds,

meaning that its requirements must be

met. A writing that transfers an

interest in personal property is not

within the statute of frauds.

Intersecting circles:

Intersecting circles represent the
concept "one, the other, or both."
This concept is particularly useful
in law. Many cases and statutes
describe two or more relevant
factors. If a test is satisfied if
either of the factors, or if both
factors are present, then the area
of both circles represents the
point where the decision is Some People are Citizens of the U.S. and Israel
applicable. If the test requires

that both factors be present, it is

satisfied only at the intersection

of the circles.
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Concentric circles:

Concentric circles represent the
concept "necessary but not
sufficient.”" If a court develops a
two-pronged test, either branch
of which is satisfactory, then the
two tests should be shown as a
set of two intersecting circles.
But if the test is not met unless
both prongs are satisfied, then a
single prong is "necessary, but Before you can be a registered voter in Kansas,
not sufficient." The inner
concentric circle represents the
point at which both prongs are
satisfied. The satisfaction of both requirements is "necessary and sufficient."
For example, to be a registered voter in Kansas, you must be a citizen of the
U.S., and register to vote in Kansas. Citizenship is necessary but not sufficient.
Citizenship and registration are necessary and sufficient.

you must first be a citizen of the U.S.

Drafts
Concentric circles are also useful
to illustrate concepts like "Every B
isan A, butnotevery AisaB." e

For example, every check is a
draft, but there are lots of drafts
that do not qualify as checks,

On the next page is a Venn diagram used to illustrate three different concepts of
Federalism: exclusive, partially concurrent, and completely concurrent. ™

Unfortunately, when | create Venn diagrams, they begin to take on lives of their
own. The following three pages show diagrams that | use to explore the possible
relationships between the transferor of an instrument and a party attempting to obtain
holder in due course status under Article 3. As you can see, these have ceased being
Venn diagrams, and moved into the next category of graphics: pictures.

"This diagram was developed with the help of Professor Robert Glennon of the
University of Arizona College of Law.



Three Concepts of Federalism:

State

State

Federal

Federal

Federal

49

State and
federal
control may
be separate
and
exclusive

State and
federal

control

may be
separate

but overlapping

State control may be
completely concurrent
with federal control,
with areas reserved
for exclusive

federal control



The Payee Takes Without Notice of Any Defenses, Receiving HDC Stafus

Hey, sign this. There's
no problem. My word

Is as good as gold. You
couldn’t do business with
anicer guy. I'm here
to help youl

Hear no
evil, see
no evil.

The Payee of the Instrument The Holder of the Instrument

(G
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The Payee Takes With Notice of a Defense, Denying HDC Status

Hey, sign this. There’s
no problem. My word

is as good as gold. You T.hOT sounds

couldn’t do business with fishy fo me.

anicer guy. I'm here | hope there’s
to help you! no trouble . ..

The Payee of the Instrument The Holder of the Instrument



The Holder and the Payee are Effectively a Single Entity Denying HDC Status

Hey, sign this. There’s
no problem. My word

is as good as gold. You
couldn’t do business with
a nicer guy. I'm here
1o help you!

| tell him what to say.
He's fronting for me.

Approved
Bankcredit Corp.

The Payee of The Holder of
the Instrument the Instrument

(4]
1



PICTURES AND ILLUSTRATIONS

| suppose it is only a matter of time until we reach the most complex graphic of
all, represented by the tritest explanation: Yes, a picture is, often, worth a thousand
words.

| have divided this topic into two types: pictures and illustrations. For
pedagogical purposes, the distinction makes some sense.

Pictures

Pictures tell a story. They show the students something happening. There is a
long history of cartoons in law teaching,'? and they are a rich tool in the classroom.

Pictures are useful teaching tools because we spend an enormous amount of
time in the classroom talking about relatively abstract concepts. A single picture can
bring the message back to reality quite nicely. For example, in contracts there is a
distinction made between objective and subjective theories of agreement. In the
objective theory, there is a contract only when the overt (outward) manifestations of the
two parties agree. Under the subjective theory, there is a contract only when the
subjective (inner) understandings concur. And there are some rather interesting
variations on these rules.

Students, listening to iectures on this subject, tend to glaze over. But when |
introduce the Dialogue of the Smiley-Faced Balloons, shown on the next page, they
perk right up. This is more than entertainment: these figures clearly illustrate the
concepts with very little effort.

Further, as with all good graphics, they come to represent a whole set of ideas.
As we go through the course, students immediately understand that the balloons with
points mean something was said, and the balloons with dots mean that something was
merely thought. Examples can be placed on the board (or an overhead projector)
quickly and with very little explanation. Within a matter of days after introducing this
concept, | have students present me with cartoons of their own. After a week, | can test
on this concept by presenting a series of cartoons and no explanation.

The concept of reasonableness is also easily represented with a cartoon. In
contracts, | introduce the Reasonable Person, who often eavesdrops on conversations.
The Reasonable Person gets to decide what "reasonable" means. This picture makes
clear that the test of reasonableness is not within the control of the contracting parties.

2professor Barbara Glesner of the University of Missouri--Kansas City School of
Law, uses cartoons in her remedies course extensively. Professor John Strong, of the
University of Arizona College of Law is an accomplished cartoonist in all of his fields.

(4}
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Corinne Cooper
UMKC School of Law

iogs

Smiley- »
Faced
Balloor
Heads

©1993 Corinne Cooper ® Graphic by Maureen Lawlor Reproduction permitted with attribution.
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lHlustrations

An illustration shows, or illustrates, a topic under discussion. Now that | focus
on these issues, | am amazed at the number of times we refer in our classes to
something without showing it to the students. Certainly, this is true of almost all legal
documents. They see cases in their books, but almost never see a contract, a search
warrant, or a complaint. A simple example of these documents not only makes the law
seem less abstract, but can serve as a powerful reinforcement for the doctrines under
discussion.

Good illustrations can bring together real world examples and legal theories. |
have begun to develop a series of drawings for my negotiation course that address the
question, What is going on in the room? What does placement in the room say about
the people who are there? These drawings graphically illustrate the importance of
body language, environment, and location in the negotiation setting. Two of these
drawings, the Room Game series, follow this page.

Finally, we can use illustrations to show how legal doctrines have shaped the
world around us. | have developed a series of illustrations showing negotiable
instruments, that include descriptions of how these documents satisfy the applicable
legal rules, as well as pointing out the practical purposes they serve. A copy of The
Typical Check is the last illustration in this Section.

I've begun to collect the warning labels
that are proliferating in our society. | find
them a fascinating reminder of the impact of
tort and contract liability rules on concepts
like "assumption of the risk" and "let the buyer
beware." When teaching about the economic T:gh‘l’g;;::g ;:gI::E
impact of legal rules, | like to pass some of
these around the room and ask students what

B YARNING 2

they think of them. My favorite is an
automobile sunscreen, meant to fit inside the \
windshield of a parked car. It bears the s

warning, "Do Not Drive With Screen in Place"!

Pictures and illustrations bring the TIPPING OR ROCKING MAY
world into the classroom. They help to bridge CAUSE SERIOUS INJURY
the gap between law and life, as well as the OR DEATH
distance between law school and practice. o S —t

Good teachers aren't afraid to make that
connection.

(G
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PLAY THE ROOM GAME

R

s
R

IR
R

Where would you sit in this room to:
Take control of the discussion?
Be a member of the team?
Disappear into the woodwork?

Who in this room is:
in charge?
Showing disapproval?
Part of the group?

(€4 )
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MEGOTIATING DYNAMICS

4 ,
o Sage
3 decision ;
\. maker /
N v

N

> Be aware of the dynamic in a room among all of the participants.
> Remember that iawyers will try to save face in front of their clients.

> Don’t forget about the impact of off-stage decision-makers.

Based upon T. Colosi, On and Off the Record: Colosi on Negotiation (AAA 1993).
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~



¢
Q

1
A Typ|CO| CheCk The drawer is The payee is identified A check is a demand
normally identified on this line. The same instrument, payable on
at the top of the item. party must indorse the presentment. If you
The same party, or a item on the back. post-date a check, you The check
representative, signs the have to notify your bank. number lets
These are the item below. P s  the bank
"magic words" of Y //7 ?:l]d drawer
negotiability. Under // A 1he1}t|fy
the amended Code, p P /,/ / e item.
they are no longer / - /
needed on a r /
check for it to Corinne Cocper P 1994
be negotiable. UMKC School of Law // 18.3/1010. Bank routing
Kansas Clty, MO 64110 / ' s . number speed:
—_— — collection of
\ PAY TO THE _— .
ORDER OF \ o o the item.
You write the p
amount in both
numbers and — Dallars
words. The Code
the words E
:3518 control if Boatmen’s Bank of Kansas City ﬂTlglgzvtvgere
they don’t agree. Kansas Clty, Missour! 64183 \ e signs the
/ — item. An ager
"001234" [:101000035): 501500122967" should use
- - the word, "by'
~ followed by
This is the name of \ N atite.
the drawee/payor bank ™ When your check is returned in
Some bankS permlt. Thjs is the MICR line. It iS printed This is the account number. youl‘ Statement, t'he amount .
you to call and see if in magnetic ink to permit computer It is used to identify the appears here. It is added during
there are funds available processing of the item by the account from which the the payment process so the amou
to pay the item. collecting and payor banks. item has been drawn. can be debited by computer



DESIGN ISSVES

| am loath to begin this topic. More than any other subject, design is a matter of
personal taste. Some readers will hate the typeface (Umbra) that | have used for my
titles. Others will find centering needlessly fussy and old-fashioned.

| have no background in design. What | know | have picked up from books and
good graphic artists.

The most valuable resources | have found are two books by Edward B. Tufte,
THE VISUAL DISPLAY OF QUANTITATIVE INFORMATION (Graphics Press 1983) and
ENVISIONING INFORMATION (Graphics Press 1990). Everything you need to know about
using graphics to convey information is included in these two books.

Still, there are some basic do's and don'ts. With reluctance, | offer a few.
DESIGNING GRAPHICS

> Start at the beginning of the concept you wish to illustrate, and take the
concept to its natural conclusion. Not every graphic represents a
complete concept or theory, but make sure that you have included
enough of the theory to make the graphic useful.

> lllustrate decisions of the same level in a horizontal or vertical plane.
That is, keep like concepts together in a row.

> Try to keep "flow lines" from crossing, unless absolutely unavoidable.
Crossed lines lead to crossed circuits.

> If possible, make the same processes move in the same direction. That
is, "yes" should lead off to the left, "no" to the right. This isn't always
possible. But consistency reinforces the visual message that movement
in a particular direction has a meaning.

> Boxes of the same type should be the same size. There is a temptation to
make the box big enough to hold the text; resist this temptation! Make a
box big enough to hold the most text, and use this size for all the choices
of the same type. Even if this leaves blank spaces in some boxes,
observe this rule. Different sized boxes suggest a difference in the
importance of the information included.

(G
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> Use the same shape for like content. Put all plaintiffs in circles, all
defendants in triangles, all judges in boxes. Ultimately, the shape will tell
the viewer something important about the function of that shape.

> Use the thinnest possible lines for boxes and lines. If you use the same
graphic for overheads and for copies, make two versions. The thicker
lines needed for overheads unnecessarily clutter a printed page.

> Move from left to right, and from top to bottom.

> Make lines of different texture have different meaning. Pretrial steps can
be dotted lines, trial stages solid line, appeal procedures dashed lines.

> Use arrows to show the direction of flow uniess it is obvious from the
context.
> The words should be readable, but no bigger. Huge and tiny fonts are

unduly distracting. In most typefaces, twelve point type is adequate.

> Use different type faces to ease readability, and to distinguish between
different types of content. Don't needlessly clutter your graphic with a
wild variety of fonts. Each type face should send a simple message about
the content.

> When choosing two different type faces for a single graphic, use one serif
face and one sans serif face of similar design and shape.! Experiment
with different type faces to see what looks cleanest. A page testing
different faces follows this page.

> Keep the design as simple as possible. Omit everything not essential
to the operation of the graphic. Busier isn't better. Don't let the design
interfere with the message.

> If it takes longer for you to explain the graphic than it does for you to
explain the concept in words, forget the graphic. Graphics are to assist in
learning, not to impede it.

'A serif is the additional line added at the top or bottom of a letter. This is a sans
serif (without any lines) typeface called Ariel. This is a serif typeface called Garamond.
THIS 1S A NOVELTY SANS SERIF FACE CALLED UMBRA. These are the only three
typefaces used in the written material, although the graphics contain a few additional
faces.



Creating a Graphic

Suppose there is a statute that uses particularly confusing language to resolve a
difficult and complex problem: What is the proper name of a debtor for use in a
financing statement? What happens if the debtor changes its name? Section 9-
402(7) of the Uniform Commercial Code provides this answer to these questions:

(7) A financing statement sufficiently shows the name of the debtor if it
gives the individual, partnership or corporate name of the debtor, whether or not
it adds other trade names or names of partners. Where the debtor so changes his
name or in the case of an organization its name, identity or corporate structure
that a filed financing statement becomes seriously misleading, the filing is not
effective to perfect a security interest in collateral acquired by the debtor more
than four months after the change, unless a new appropriate financing statement is
filed before the expiration of that time. ...

How can you make this text comprehensible? First, divide the sentences
up:

> A financing statement sufficiently shows the name of the debtor if it gives the individual,
partnership or corporate name of the debtor, whether or not it adds other trade names or
names of partners.

> Where the debtor so changes his name or in the case of an organization its name, identity
or corporate structure that a filed financing statement becomes seriously misleading, the
filing is not effective to perfect a security interest in collateral acquired by the debtor more
than four months after the change, unless a new appropriate financing statement is filed
before the expiration of that time.

Now, the text becomes a little clearer. There are two discrete
rules, which deal only loosely with the same topic.

At this point it may become relevant to decide whether each
sentence stands on its own, or is modified by those that preceed or
follow it. Once you have figured out this relationship, you may wish
to illustrate the relationship, or the lack thereof, in graphic form.

SAMPLE TEXT



> If your graphic needs a key, you did something wrong. Let the graphic tell
its own story, with only the necessary explanation or instruction.

> Avoid the fancy borders, patterns, and three-dimensional designs that
graphics packages offer. They do not add to understanding, and often
can distort or distract from the basic information.?

> Make sure that the graphic does not distort the theory. If the period
- between step one and two is shorter than the period between steps two
and three, make the line shorter. Make every element of the graphic
accurately convey its meaning.

EDITING GRAPHICS

When you begin a graphic, do it by hand. Sketch out the ideas roughly first,
then do the technical drawings. Edit, edit, edit. Try it out on an expert in the field. Run
it past someone who has no background. If it passes both tests, it's ready for use.

After you have used graphics in the classroom, review them.
Did they work?
Did the students seem to understand?
Did the graphics appear in your exam answers?
Were they accurately drawn?
When you've thought about these questions, revise your graphics to respond to the
comments.

The next two pages illustrate the edit of a graphic | designed. After printing it
out, | realized that there were several mistakes in the design, and a fairly awkward
layout. | discussed it with a friend and learned several other problems with the design.
I'm still working to solve some of the problems.

Work for clean, linear, and fluid graphics regardiess of content. There is no
more reason to produce poor design than to use poor English. As | look back on
several of the graphics in these materials, | cringe. | learn more with every attempt,
and my design style has changed radically in the 18 months since | began capturing
graphics in a systematic way.

On the other hand, don't get paralyzed. But for a deadline, I'd still be fiddling
around with these graphics, thinning the lines, downsizing the typeface, making the
fonts consistent. As some point, you have to let go of graphics and see how they work.
Still, like all good teaching tools, they should be updated to reflect new information.

2Tufte calls this "chart junk." He decries its use, and gives several examples in his
books.
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CONCLUSION:
THE GRAPHICS UNDERGROUND

I am a firm believer in innovative teaching tools. I'm like a missionary on this
topic, proselytizing for their use and support. Lots of people are developing valuable
teaching tools, but we are reluctant to discuss them because of the second-class status
accorded teaching in law schools. As a result, newer teachers are not encouraged to
explore new methods, and traditional teaching reproduces itself.

There is no reason why innovative teaching should go on behind closed doors,
and in back alleys. Free graphics, and other useful teaching tools, from the education
underground!

Here are a few guerilla tactics:

> Distribute your graphics for reaction and comment as you do your scholarship.

> Use graphics in your writing as well as your teaching.

> Ask your students to design graphics and turn them in. Give extra credit for well-
designed new graphics.

> Trade graphics with others in your field. Gather them up in monographs and

distribute them to your Section of the AALS.

Viva la revolucion!

O
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A happy student is worth a thousand words.
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