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Using Macrosto Improve Consistency, Quality &
Efficiency in Commenting on Student Writing

by Sarah E. Ricks

ike all new legal writing teachers, | approached my

L first pile of student papers with excitement, eager

to discover what |essons the students had absorbed.
As| read through the pile, | hand wrote comments, often on
identical mistakes. The process was slow. Excitement
waned. Hands cramped. | became concerned that Student
#26 was not getting the same quality of attention as Student
#4, and that there was a corresponding drop-off in the
quality of my interlinear handwritten comments.

| turned to my Rutgers-Camden colleagues for guid-

ance. Deborah Shore gave me athree-page, typed list of
comments responding to problems likely to recur in student
writing. Carol Wallinger showed me how to use a
WordPerfect word processing macro—a short “name”
assigned to a particular, longer text which, when entered on
the computer screen, pulls up the full text. (Word hasa
similar feature.) Together, Carol and | used Deborah’ s core
list as a starting point to come up with a more efficient
grading system using macros. | now use that system for
commenting on both final memos and final briefs.

Why this Grading System is Good for Students

Using the macro grading system, | can provide each
student with two to four pages of single-spaced, typed
commentsthat areindividually tailored to that student’s
final memo or brief. Yet, once I’ ve finished reading each
brief using WordPerfect macros, it only takes about twenty
minutes to generate acomment sheet for each student—even
though the comments are tailored to the strengths and
weaknesses of each student’ s final written product.

The individualized comments give each student specific
reasons for the grade on the brief or memo. The comments
include detailed, concrete ideas students can use to edit their
drafts to turn them into writing samples for job searches. The
typed comments reduce (but don’'t eliminate) the need for
handwritten comments directly on the student draft, so students
spend less time deciphering my atrocious handwriting.

How | Usethis Grading System

The utility of word processing macros for grading legal
writing has been recognized el sewhere, without the step-by-

step logistics. See, for example, Anne Enquist Critiquing
and Evaluating Law Sudents' Writing: Advice from Thirty-
Five Experts, 22 Seattle U.L. Rev. 1119, 1139 (1999);
Suzanne Ehrenberg, Legal Writing Unplugged: Evaluating
the Role of Computer Technology in Legal Writing Peda-
gogy, 4 Legal Writing: J. Legal Writing Inst. 1, 4 (1998);
Lucia Ann Silecchia, Of Painters, Sculptors, Quill Pensand
Microchips: Teaching Legal Writersin the Electronic Age,
75 Neb. L. Rev. 802, 830 n. 139 (1996). While | use this
grading system for both final memos and briefs, I'll limit the
explanation here to briefs.

Before | grade thefirst brief, | anticipate the recurring
comments I’m likely to make and type those up into a
master list. For each comment—whether one line or afull
paragraph-| create a separate WordPerfect macro, the three
to four character “name” that, when entered, will recall the
entire text of the comment. For each brief | grade, | generate
a separate hard copy of the master list of comments. Asl
read each brief | keep a master list of the macro comments
in front of me and use a pencil to check off applicable
comments on the hard copy of the master list. That master
list is comprehensive. For my spring 2004 appellate brief
problem, the full text of likely recurring comments was
twelve single-spaced pages, organized by section of the
brief (e.g., Questions Presented, Rule Proof, Application/
Analysis) and other categories (e.g., Introductory Com-
ments, Professional Writing Style). Since the typed com-
ments cover most recurring problems, | can limit the
handwritten comments directly on the student’ s paper to
strengths and weaknesses unique to that brief.

Continued on page 2
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Using Macrosto |mprove Consistency

Continued from page 1

Drafting the master list of comments does take time.
However, the vast mgjority of comments in the master list
remain the same year-to-

law in assaulting the Appellant. The checklist started with

the phrase “Would the Statement of the Case be more

persuasiveif it included

year, regardless of the
subject of the brief
problem. These com-
ments capture the themes
of the advocacy course.
They are familiar to my
students from class, from
their textbooks, from my
e-mailed responses to

“Whether I’ m encountering a fresh mis-
take, or being worn down by encountering
the same mistake in fifteen different briefs,

my comments maintain an even, neutral
tone, unaffected by frustration or fatigue.”

[detailed checklist of a
dozen key facts]?’ Asl
read each brief, |
checked if each key fact
was mentioned and
modified the comment
sheet to reference only
those key facts omitted
by that student brief.

their questions, and from
the self-editing workshop we do in class just before students
turn in the briefs. For example, each year | am likely to
make the following comments when grading student
appellate briefs; themes familiar to legal writing teachers:

Question Presented
The Question Presented needs to be persuasive; that is,

the court should have no doubt which side you repre-
sent because both the phrasing of the legal test and the
key facts selected clearly suggest that your client
should win and why.

Satement of the Case

While the Statement of the Case should appear objec-
tive, it should tell the story from your client’s perspec-
tive. Try to focus on facts that advance your client’s
theory and de-emphasi ze facts that don’t.

Rule Proof

Be sureto state the legal rules in ways that are helpful
to your client’ s position. Try to foreshadow your
client’s argument by the way you phrase the legd rules.

As| read each student brief, | also mark up the corre-
sponding hard copy of the master list of comments, so that |
am modifying the applicable comments as they ultimately
will appear on the comment sheet received by the student. |
may emphasize a particular comment as “key,” or reference
aparticular page of the brief, or modify the comment by
crossing out irrelevant text in the comment, or by adding
text tailored to that brief. For example:

Thisiskey: your credibility with the court isan
important asset. Make sure not to lose credibility by
making factual assertions unsupported by the appellate
record before the court. See pp. 6, 16.

Some comments on the master list are relevant only to
that year’ s appellate brief problem. | use these asachecklist,
to seeif astudent hasincluded specific legal or factual
points, and edit the applicable comment for the brief
accordingly. For example, acomment from oneyear’ s master
list functioned as a checklist of key facts an aggressive
Appellant would want in the Statement of the Case in order
to argue that an off-duty policy officer acted under color of

Other comments on the
master list of likely recurring comments are a blend of basic
themes from the advocacy course, which | can use each
year, and specific examples relevant only to that year’s brief
problem. For example:

In your application, be sure to explicitly compare and
contrast the facts of the cited cases with the facts of this
case, rather than just reciting the facts of the case.
Explain to the court why the presence or absence of a
particular fact in your case makes your case more or
less similar to adecided case. While you've clearly
done the hard work necessary for this analytical step by
not explicitly comparing and contrasting your client’s
facts to those of the decided cases by name (e.g. like the
staggering drunk in Smith; unlike the unguarded
doorway in Jones), the court may not fully grasp the
analogies and distinctions you' ve drawn.

Once I've finished reading the briefs | use the
WordPerfect macrosto recall the text of the applicable
comments from the master list. | then modify the comments
to generate an individualized comment sheet for each
student. Because | do not rely solely on the pre-fabricated
list of comments, but instead integrate the pencil edits made
to each hard copy of the master list as | read each brief, it
takes about twenty minutes to generate the two to four pages
of individualized comments for each student.

Why this Grading System is Helpful to Legal Writing
Teachers

The benefits of this system are: consistency, efficiency
and mobility. Drafting the master list of likely recurring
comments on the student briefs and referring to it constantly
as| read each brief helps me to consistently look for the
same things in each brief. That helps me stay focused. The
master list of comments also helps me be consistent in what
| say to different students when | see the same problemsin
their briefs. Brief #26 gets the same quality of comments as
brief #4. Whether I’m encountering a fresh mistake, or
being worn down by encountering the same mistake in
fifteen different briefs, my comments maintain an even,
neutral tone, unaffected by frustration or fatigue. The master

Continued on page 3
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list of comments also reminds me to say something nice
when | can (e.g., “you’ ve done a good job organizing the
Rule Proof around legal principles, rather than cases’).

Using the master list of anticipated recurring com-
ments, then using macros to draft individual comment
sheets for each student, helps me move efficiently through a
pile of student papers. It greatly reduces the need for slow,
handwritten comments without sacrificing the quality of
comments.

This grading system is mobile, an important attribute
for those of uswho like to grade in cafés while sipping
lattes. The students get detailed, typed comments, and |
don’t have to be tethered to my office. Those teachers lucky
enough to have laptops would be even more mobile. And
thisgrading system hasa“CYA” benefit. While the prospect
is unpleasant, having a detailed, multi-page list of reasons
for a student’ s grade on a brief or memo is auseful tool for a
teacher whose assessment is challenged.

Conclusion

Using macros when grading hel ps ensure consistency
and quality in commenting, but it isjust the tip of the
iceberg. Law teachers are increasingly making creative use
of widely available technologies to improve the feedback
process. We can use word processing programs to insert
comments directly onto student papers, or to insert voice
comments directly onto student drafts. | look forward to
trying these and many other techniques as they emergein
the future.

Sarah Ricks is the legal writing co-coordinator with
the Pro Bono Research Project at Rutgers-Camden School of
Law. She can be contacted at sricks@camden.rutgers.edu,
or (856) 225-6419.

Teaching Antitrust: In Search of an Optimal
Interdisciplinary Approach

by Kevin S. Marshall

he art of teaching antitrust law lies not only in the
instructor’s ability to lead the student through a

historical morass of evolving common law doctrine,
but also in the instructor’s ability to relate the applicability
of microeconomic theory. While the integration of law and
economics is essential to the study of antitrust law, suc-
cessfully accomplishing such atask is often problematic,
especially given the breadth and depth of both fields, as
well as the constraints imposed by limiting the course to
two or three semester credit hours. The key to finding an
optimal and rewarding balance in the classroom isto focus
the accompanying economic instruction, through repetition
and application, on the fundamental underlying assump-
tions of the model of perfect competition. A thorough
understanding of these assumptions is achievable despite
the semester’s time constraints. It also provides the student
with critical insight regarding anticompetitive conduct asiit
isidentified in the cases studied throughout the semester.
More important, such an understanding provides the
student with an efficient, analytical tool for identifying
suspected anticompetitive conduct long after surviving the
interdisciplinary semester experience.

The Sherman Act saysthat it is unlawful to engagein
conduct that “restrains’ or constitutes an “attempt to
monopolize” or that “monopolizes’ trade or commerce. The
Federal Trade Commission Act further saysthat itis

unlawful to engage in conduct that constitutes “unfair
methods of competition.” The typical antitrust classroom
experience requires the student to traverse the common law
landscape of jurisprudential analysis, providing the student
with the classic case-by-case method of unraveling the
meaning of these statutory texts. Through dissection of
often complex commercial fact patterns and the accompany-
ing judicial analysis, anticompetitive conduct is ultimately
identified and revealed to the student. The many precedents
illuminate and demonstrate the meaning and reach of such
constructs. Although somewhat inefficient, statutory
meaning is derived from the cumbersome effort of learning
to recognize precedent and its relevant fact patterns.

Teaching the fundamental assumptions (or the requisite
preconditions) underlying the model of perfect competition
not only greatly simplifies the task of understanding
antitrust precedent, it also prepares the student to identify
anticompetitive conduct independent of such precedent.
Once the student understands what conditions must exist
for competition to thrive, the student isin a superior
position to analyze anticompetitive conduct that may
trigger statutory liability, without having to resort to his or
her command of common law precedent. A working
knowledge of these underlying economic assumptions (or
requisite preconditions) of the model of perfect

Continued on page 4
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competition isapowerful tool for students to take with them
as they engage in what their law school professors hope is
asuccessful practice of law.

The underlying assumptions of the model of perfect
competition consist of:

1 the existence of numerous buyers and sellers, each

acting independently and rationally;

2 each buyer and seller consuming or producing such

a negligible amount of the total output that no one
buyer or seller can influence price by the amount
they either consume or produce;

3. there being no barriersto entering or exiting the

consumer or producer markets;

4. al market participants, that is, all buyersand

sellers, being fully informed;

5. all products being homogeneous, and constituting

interchangeabl e substitutes for each other; and

6. theforces of supply and demand being free to

determine the quantity of output in arelevant
market, aswell as determine amarket-clearing,
competitive price with respect to the same.

Microeconomic theory teaches that if the above
conditions are met, the model of perfect competition will
create efficienciesin consumption, production, and alloca-
tion. And it is through the creation of such efficiencies that
aperfectly competitive market promisesthe greatest social
opportunity for wealth creation. Or, in antitrust parlance, it
promises greater output at lower prices.

If the above assumptions (or conditions) must be met
in order for the perfectly competitive market to thrive, then
clearly any market conduct or activity that impairs, threat-
ens, suppresses, or jeopardizes any one or more of these
assumptions (or conditions) must be proscribed as a matter
of policy. Unreasonable restraints of trade and/or unfair
methods of competition are proscribed by antitrust policy,
and thus one of the primary goals of any antitrust courseis
to teach the student to be able to identify conduct that
constitutes an unreasonable restraint of trade or an unfair
method of competition. It isin this context that the refer-
enced underlying assumptions provide a powerful analyti-
cal paradigm for identifying market conduct or activity that
may likely constitute an unreasonable restraint of trade or
an unfair method of competition.

For example, cartel behavior threatens assumptions
one, two, and three, in that (1) sellers are no longer acting
independently but rather interdependently, (2) such
interdependence, to the extent it is successful, may result in
acartel powerful enough to influence price, and (3) thereby
result in a cartel powerful enough to create barriersto entry
by rival cartels. Price-fixing violates assumptions one and
two, given that (1) it requires interdependent and collusive
behavior to consummate an agreement, and (2) once
consummated, the agreement by design influences market
prices. Monopoly violates assumptions one, two, and three,

in that (1) there are no longer numerous sellers, but only
one, (2) that one seller can set the price sinceit isthe only
supplier of the good or service, and (3) it may further have
sufficient power to create absolute or relative barriersto
entry. Willful acquisition and/or maintenance of monopoly
power can be defined as that conduct specifically designed
to jeopardize any one of the above assumptions. The false
disparagement of arival’s product violates assumption four,
as well as assumption one because such conduct creates
information asymmetrieswhich impair the ability of market
participants to act rationally. Each assumption provides
insight with respect to whether certain conduct may riseto
the level of constituting an unreasonable restraint of trade
or an unfair method of competition. Mastery of these
underlying assumptions undoubtedly complements the
analytical lessons filtered through the case law.

The study of antitrust law is an interdisciplinary
endeavor. While the traditional case method approach
provides a solid introductory foundation for the student
interested in the regulation of competition, such an ap-
proach, absent any applied economic theory, will likely
result in a stale, task-oriented classroom environment,
primarily devoted to categorizing an evolving common law
history. However, by teaching the student the operational
foundations of price theory, i.e., the underlying assump-
tions (or requisite preconditions) of the perfect competition
model, through repetition and application to the cases
discussed throughout the term, one can expect inspired,
innovative, and energetic classroom participation. Given the
time constraints of the semester, one cannot expect to teach
all the intricacies of microeconomics, but since an under-
standing of microeconomic fundamental swill result from an
understanding of the underlying assumptions of the model
of perfect competition, one can expect to achieve acertain
level of competencein their application.

Kevin Marshall is an Assistant Professor of Law at the
University of La Verne's College of Law. He can be con-
tacted at (909) 460-2030, or kmarshall @ulv.edu.

4—THELAW TEACHER



Weekly Quizzes

by Thomas G. Field, Jr.

dministrative Processisarequired course at Pierce
A Law and students often find the subject matter

difficult. Because the material iscumulative,
difficulty increases if they do not keep up. Seven years ago,
hoping to encourage good, consistent preparation, | began
to give frequent quizzes. | soon appreciated that these
quizzes enabled me to know if the students were confused
(and about what) as soon as possible, and | began using
quizzesin my intellectual property course aswell.

Format and Validity

Evaluation of aquiz must be either very brief, or it must
be objective—particularly when enrollment ishigh. | favor
the latter, because it permits amore comprehensive eval ua-
tion and avoids the need for anonymity. | have tried several
format options, including fill-in-the-blank, true/false, and
multiple-choice, but | find that matching takes the | east
amount of timein order to compose quizzes of minimal
ambiguity.

| try not to hide the ball. My goal is for each student to
match ten items correctly within ten minutes. Class averages
are often above nine, but students may need coaching. For
example: a student who got seven, eight and six, respec-
tively, on her first three quizzesin September, consistently
scored tens after a brief discussion. On the flip side,
students with a string of tens sometimes get threes or fours,
tending to confirm that my quizzes are not too easy.

Preparation, Administration and Grading

Beginning students are generally required to match
case hames with one-sentence descriptions that echo
something stressed in class. Although quizzes ordinarily
follow the cases as they are presented in the book, | may
combine casesif there are more than ten. If there are fewer
than ten, | use something like a statutory provision.
Because the students are seated close to one another, | vary
the order of the descriptions to prepare at least three
versions of the quiz. Beginning the second week | give

thirteen weekly quizzes, which conveniently matches the
approximately ten principal caseswe consider each week.

| started off giving the quizzes during the first ten
minutes of class, mostly to encourage prompt attendance.
But | soon moved them to the end of the class and allowed
students to leave early. However, | had a student complain
about the distraction this caused, so | require students to
stay for thefirst ten minutes of the quiz (or until itisclear
that everyone is finished). Once the bustle of the departing
students dies down, | allow an extrafive minutes for those
remaining. This accommodates students who need more
time, ESL students for example; however, those students
who are simply less prepared than they should be do not
seem to benefit from the extratime.

| post the quiz scores immediately after class, and my
secretary grades the quizzes, usually within an hour or
two. After I’ ve checked the papers | e-mail the average
scores and my thoughts about common errorsto the class
list. The quizzes are weighted as 30% of the students’ final
grades. | minimize the risk of students unduly diverting
attention from other courses by averaging the best ten
scores for each student, giving frequent quizzes, and by
dropping low scores.

Summary
Prompt, frequent feedback providestimely notice of
misunderstandings and knowledge gaps. It also reduces
anxiety about finals. Moreover, ignoring afew scores
lessens the students’ stress and accommodates varying
demands on their time.

Syllabi at www.piercelaw.edu/tfiel d/aprosyl.htm, and at
www.pi ercel aw.edul/tfiel d/fip/fipsyll .htm provide further
information and links to sample quizzes. | am also happy
to answer questions if you e-mail me at
tfield@piercelaw.edu.

he Law Teacher encourages readers to submit brief

articles explaining interesting and practical ideas to
help law teachers become more effective teachers.

Articles should be 500 to 1,500 words long. Foot-
notes are neither necessary nor desired. The deadline for
articles to be considered for the next issue is August 5,
2005. Send your articleviae-mail, if possible. After

Submit articlesto TheLaw Teacher

review, all accepted manuscripts will become the property
of the Institute for Law School Teaching.

The Institute’ saddressis: Institute for Law School
Teaching, GonzagaUniversity School of Law, P.O.
Box 3528, Spokane, WA 99220-3528; e-mail:
ilst@lawschool .gonzaga.edu.

For moreinformation, call (509) 323-3738.
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The Use of TV Showsin the Classroom

by Julian Hermida

ost professors complain that student attention
M spans are short and that students are not eager

to read articles and books. A repeated complaint
is that students are alienated by the fast-changing visual
images on television shows, commercials, music clips, video
games, and web sites. But we al liveinavisually oriented
and technology driven society, and our classroom teaching,
rather than clinging to outmoded teaching methodologies,
should adapt to the new realities of afast-paced culture.

Inmy criminal law classes, where enrollment consis-
tently numbers between 100 — 120 students, | implemented a
teaching method that makes extensive use of the learning
styles students demand, without compromising the objective
of achieving excellenceinthediscipline.

Although | constantly change the rhythm of the class
and vary all classroom activities to avoid repeating the
structure of my classes, they usually have a common
pattern. | always start by posting on the blackboard, in a
way that resembles interactive menuson cable TV, the
objectives of the class, how this class fits with what we' ve
done and what we will do, the topic of my talk, the class
activitieswewill carry out, and what wewill cover next class.
My talk is usually short and goes straight to the points |
want them to discuss. Then we all embark on the class
activities. One of the most successful is an analysis of video
scenesfrom popular TV showsand commercial motion
pictures depicting criminal events. It'samazing how many
crimesarecommitted on TV every day! For example, when
we discuss the concept of mensrea, | show a series of video
scenes carefully selected from popular TV shows such as
Friends, Seinfeld, The Smpsons, The Sopranos, or even
Beavis and Butthead. Students have to identify the mens
rea of the characters as they are acted out in the show.

Toillustrate: one of the clips shows the Friends
character Rachel trying to move “Rosita,” Joey’s beloved
chair. Joey makesit clear that Rosita can’t be moved because
she sits an exactly equal distance between the bathroom and
the kitchen, and is at the perfect angle so thereis no glare
coming off “Stevie,” the TV. When Joey heads into his room,
Rachel tries pulling on the back of the chair until the hinge
breaks and the back falls off. Students are asked to analyze
whether Rachel actswith the required mensrea for mischief.
Thistriggers adebate on mensrea itself and werelate to
authors, such as Simmons and Fletcher, who propose
alternative views on mensrea.

Another exampleisfrom a Seinfeld episode, during
which Kramer setsfire to Susan’sfather’s cabin. Students
analyze whether the mensrea of arson is met. We examine
what Kramer would have had to think in order to be guilty of
reckless arson, as defined in the Canadian Criminal Code. We
also analyze whether his conduct constitutes arson in other
crimina jurisdictions, including common law, civil law, and
evenldamiclaw.

Participationin crimesalso lendsitself to thiskind of
activity. For example, | show Seinfeld’'s“ The Frogger” where

Elaine and Jerry discuss the theft of a cake, which, because
it comesfromthe 1937 wedding of King Edward V111, turns
out to be worth $29,000. Seinfeld did not know thisfact.
Students engage in avery lively discussion of what require-
ments must be met in order to be considered a counselor to
an offense, and an accessory after the fact. We also discuss
the doctrine of probable and natural consequences, and the
differences between the requirements for an aider and an
abettor.

Another scene | usually select is from the Friends
episode “The One with All the Cheesecakes’ where Chan-
dler steals cheesecakes from his neighbor, and Rachel
(despite knowing they’ re stolen) cannot resist eating the
cheesecakes herself. This again fosters active student
participation in an examination of the requisitesfor being an
accessory after the fact. Moreover the discussions lead to
other aspects of criminal law, such as whether there is actus
reus, or whether or not Rachel has adefense. Again, we try
to extrapolate the debate to other criminal justice systems,
not just the Canadian one.

These practices serve several purposes. pedagogical,
criminological, and philosophical. From apedagogical point
of view, they relate to the way students look at the world
without diluting the quality of learning. They cater to
learnerswho areimmersed in avisually and technologically
oriented culture. These activities also motivate students to
read the articles, cases, and books necessary for the
analysis of the video segments. Additionally, they act as
attention mechanisms, i.e., devices that foster synchroniza-
tion of the senses with the mind. Students are continually
exposed to myriad external stimuli, which competefor their
attention. The factors affecting the capability of stimuli to
enter thisinner world areinternal and external: some depend
on prior experiences of the students and some on the
intrinsic qualities of the stimulus. Resorting to popular TV
and film characters hel ps the processing of attended
information, which is conducive to learning.

Criminologically, it helps the students debunk the
traditional image that crime occurs between strangers and
on the streets, and that the perpetrator isusually a
marginalized, lower-class member of society. It helps them
see that crimestake placein al social classes and milieus,
and that most of the time victim and offender know each
other very well. It also ruptures the unitary, doctrine-
focused and homogeneous conception of the law which is
invariably concerned with the dissection of appellate court
decisions. At the same time, it proposes a more diversified,
open, cooperative, and plural teaching and learning process.

Julian Hermida is an assistant professor at Dalhousie
University, Halifax, Canada. He teaches in the areas of
Criminal Law and International Law. His contact informa-
tionis: julian.hermida@dal.ca.
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Surfing for Contracts

by Tom Gear
L contract law, | used afairly simple, technol ogy-
based assignment (internet, Word documents,
inserting pictures from files, using text boxes) to enhance
student understanding of
basic concepts that were
entirely new to most of

ast year while teaching afirst year classon

them. The extraordinarily Duration:

diverse groups of students  Subject Matter:

| work with sharean Quantity:

interest inlaw, automobiles, .

and the internet. All the Quality:

students have laptops and ~ WoOrk to be done:
internet access, but their Price:

computer skillsvary widely. ~ Payment:

Thedifferenceintheir

technological ability does

not seem a more significant bar to achievement than the use
of legal pads and notebooks, and the attendant difference in
writing skillsthat characterized the old school method. It
appears that alesson linking a widespread student interest
(cars) to something of legal relevance (contract offers) isa
good way to connect the study of law to life.

Students made a list of the seven parts of an offer
(duration, subject matter, quantity, quality, work to be done,
price, and payment terms) in a Word document. They saved
the list as DSQQWPP. The next two steps required opening
anew PowerPoint document, logging on to either
WWWw.cars.com, or www.autotrader.com, and analyzing the
vehicles for sale by private owner or merchant. In addition
to atitle slide, each student had to assemble ten offers they
located at one of the sites. A slide containing space for both
picture and text was necessary as a starting place for
analyzing the number of terms present and their sufficiency

sold
Subject: RX-81in

| velocity red
Quality: 2004
model with 11,667
miles

Quantity: one car
vin number
IJMIFE173740102
421

Work to be done:
sold with
remaining
warranty

Price: $26,988
Payment terms:
3.89 @ 36 months

Mazda RX-8 @ www.cars.com

of definitiveness (see below). All the students were
required to compose ten slides each, with two vehiclesin
the $10,000, $20,000, $30,000, $40,000, and $50,000 & up
categories. Students would insert a text box at the side of
the slide that considered the
following terms: duration,
subject, quantity, quality,
work to be done, price, and
payment terms.

In agroup of nearly
one hundred students, every
single one completed this
assignment either on time
or ahead of schedule. From
their comments, and their
willingness to share their
work with each other and
with me, | suspect they might even have enjoyed learning
thisway.

The dlides sparked some rather lively discussions
regarding the following questions:
* Aretheseterms sufficient to create avalid offer?
 Could this offer, as stated, create a power of accep-
tance in the offeree?
e Why or why not?

Tom Gear teaches at the Academy of Irving in Irving,
Texas 75038. (972) 258-5311, tgear @irvingisd.net.
Shortly before writing this article he purchased a new car
similar to the one shown above, using the internet only.
The vehicle was delivered during a brief mock trial recess.
The usual caveats apply.
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CONFERENCE ON

LEARNING OUTSIDE THE
CLASSROOM

GONZAGA UNIVERSITY

INSTITUTE FOR LAW
SCHOOL TEACHING

— Promoting the science and art of teaching —

Twelfth Annual Summer Conference * July 14-16, 2005 » Gonzaga University, Spokane, WA

The Institute for Law School Teaching will present its annual
summer conference on July 14-16, 2005, at Gonzaga University in
Spokane, Washington. The conference will feature six workshops
that explore how students learn outside the classroom.

Structure of the Conference I

The conference will include six workshop sessions. During
each session, three or four workshops will run simultaneously.
Participants will be able to tailor the conference to fit their
individual interests by choosing which workshop to attend
during each session. The workshops will address many aspects
of learning in legal education, and discuss how law teachers
can facilitate this process.

Benefits to Participants I

The workshops will deal with innovative materials, alternative
teaching methods, new technology, ways to enhance student
learning, and means of restructuring legal education to foster
healthy lawyers. Each workshop will include materials that
participants can use during the workshop and when they return
to their campuses. In addition, the conference will facilitate
informal interaction among creative teachers who love their
work with students. Participants should leave the conference
with the inspiration and information to apply the new ideas in
the courses they teach next fall. In short, the ultimate goal of
the conference is to help the participants improve their teaching
and their students’ learning.

Summer is a wonderful time of year in the Inland Northwest
and we encourage you to combine some vacationing with your
work at the conference. The Web site www.visitspokane.com
can help you plan. Spokane offers many public golf courses
and nearby rivers, lakes, and national parks.

Registration and Deadlines - —————

Attendance will be limited to 100 participants to facilitate
small-group experiences. The roster will be filled in the order
that the Institute receives the registration form and conference
fee ($450, payable to Gonzaga University). Refunds.: Attendees
must notify the Institute in writing to receive refunds. If notice
is received on or before June 10, 2005, a full refund will be
provided. No fees will be refunded if notice is received after
June 10, 2005.

Lodging and Transportation m S ——

Participants are responsible for their own travel arrangements.
Limited blocks of rooms have been booked in two hotels, one
adjacent to our campus and the other downtown. For
reservations, call one of the following choices and request the
special rate for the Institute for Law School Teaching. Please
contact Liz Bowen for room rates.

The Red Lion River Inn —

700 N. Division St., 509-326-5577, http://www.redlion.com.
Free shuttle service is available from the airport and to the
Law School.

The Davenport Hotel —

10 S. Post St., 509-455-8888, http://www.thedavenporthotel.com.
Shuttle service from the airport is available by reservation for
a fee. Shuttle service will be provided free from the hotel to
the Law School.

Meals 1

Breakfast, lunch, and dinner on Friday, July 15, and breakfast
and lunch on Saturday, July 16, are included in the registration
fee. On Friday evening we will dine at the University’s Bozarth
retreat center, a lovely, wooded setting north of Spokane.

Pre-Conference Event (Optional) m——

We invite participants to begin getting acquainted on Thursday
evening, July 14, at the Law School during a reception between
5:00 and 9:00. As guests of the Institute for Law School
Teaching, participants will not be charged for this pre-
conference event.

THURSDAY, JULY 14
5:00-9:00 p.m. Welcome and Reception

FRIDAY,JULY 15
8.45am.
9:00 am.

Welcome

Opening & Introduction: How and Where
Learning Occurs

This session is designed to demonstrate that most student
learning occurs outside the classroom. After displaying a brief
video excerpt of students discussing their law school experi-
ences, one of the Institute Co-Directors will elicit storiesfrom
attendees about their epiphanies and then will present the results
of various surveys on student learning.

9:45 am. Break

10:00 am. Small Group Discussion of Implications
If, as discussed in the opening session, the bulk of student
learning occurs outside the classroom, agreat irony results for
law teachers and law schools. Most of alaw teacher’s planning
and preparation deals with what occurs in the classroom. Most
law schools similarly focus on learning inside the classroom, or
at least learning inside the school’swalls. Inthissession
attendees will form small groups to discuss the implications of
the information presented in the opening session about where
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learning occurs and how studentslearn. Some groupswill discussthe
implicationsfor law teachers; otherswill discusstheimplicationsfor
law schools.

10:45am. Break

11:00 am. Large Group Discussions of I mplications
The group as awhole will reconvene to discuss the small
groups’ reports on theimplications for law teachers and law
schools about where and how students learn.

12:00 p.m. Lunch

1:30 p.m. Workshops, SeriesOne

Participants may choose to attend any one of the following three

workshops:
A. Inspiring Students
How do we as teachers motivate students to want to learn (as
opposed to merely getting a good grade or preparing for the
bar exam)?
B. Learning by Doing: Service Learning & Field
Observation
A discussion about how toincorporateaservicelearning
component into courses, or observations of thereal world and
thepeopleinit. Thisdiscussionwill also deal with the benefits
to students of such experientia learning.
C. Facilitating Learning in Small Groups
A discussion of what teacherscan dotofecilitatelearningin
small groups outside the classroom. Such groups may be
used anywhere dong acontinuum of activities, from com-
pleting an assigned and graded project to functioning asan
informal study group. A component of thisdiscussionwill be
how to teach studentsto be effectiveteachersto their peers.

2:45p.m. Break

3:.00p.m. Wor kshops, SeriesTwo

Participants may chooseto attend any one of the following three

workshops:
D. Metacognition: Getting Sudentsto Think About How
TheyLearn
A discussion of what teachers can do to assist studentsin
thinking about how they learn and how to learn.
E. Tapping Creativity to Aid Visual Learning

A discussion of what teachers can do to assist studentsin
synthesizing information by getting them to create charts,
illustrations, and other visual displays.

F. Learning by Doing: Drafting Exercises and Simulations
A discussion of how to incorporate drafting exercises and
simulationsinto courses, along with the benefits to students
of such experientia learning.

4:15 p.m. End of Day One

SATURDAY, JULY 16

9:00 am. Workshops SeriesOne
Participants may choose to attend any one of the three
workshops from Series 1 (A, B, or C).

10:15am. Break

10:30 am. Workshops, Series Two
Participants may choose to attend any one of the three
workshops from Series 2 (D, E or F).

11:45am.

1:15 p.m. Pairingson Active Learning
Conference attendees will pair off to work on their lists of ten
essentia things that students must learn in one of their courses.
Each member of apair will provide to the other hisor her list
of essential things. The other will attempt to identify for each
item something students could do (not merely read) to learn it.
Each member will then report his or her ideas to the other.

2:30 p.m. Break

2:45 p.m. Group Discussion of I deas
All the attendees will reconvene as a group. Each attendee will
identify for the entire group the idea he or she likes best from
those presented by his or her partner in the pairings.

4:15 p.m.

Lunch

Closing

Learning Outside the Classroom
INSTITUTE FOR LAW SCHOOL TEACHING SUMMER CONFERENCE: JULY 14-16, 2005

Name: Phone: ( )
School: E-mail:

Address: Courses you teach:
City/State/Zip:

SERIES 1:
SERIES 2:

A Q4B 0O4cC

Day One Qb QE QF

Check the boxes for the workshops you wish to attend (only one per session):

SERIES 1:

OA OB Qc
Day Two  gpgigs

ap OdE 4F

Optional Activities:

Optional, pre-conference event on Thursday evening, July 14 (No charge):
QO I will attend the optional Thursday evening event.
Q I will not attend the optional Thursday evening event.

O Enclosed is a check for $450.00. (Includes all meals on Friday, July 15, and 2 meals on Saturday, July 16.)

Return this form with your check (payable to Gonzaga University) to: Institute for Law School Teaching,
Attn: L. Bowen, Box 3528, Spokane, WA 99220-3528. For information, contact Liz Bowen (sbowen@]lawschool.gonzaga.edu; 509-323-3738; fax 509-323-5840).
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[From] The learned hand

left you uncomfortable or unsure whether you

handled it well? Has a student’ s request for advice
left you wondering how to respond? Perhaps you want
suggestions on how to deal with student ambivalence
about, or hostility to, a particular active teaching technique
or active learning exercise. In this column the Institute’ s
co-directors and advisory board respond to requests for
suggestions from law teachers. If you wish to submit a

question please send it to ilst@lawschool .gonzaga.edu.

I I as something ever occurred in your classroom that

Many students are using a laptop computer in the
classroom, ostensibly to take notes. However, some—
perhaps many-are checking e-mail, playing solitaire,
surfing the web, or sending instant messages. How do |
distinguish what's happening? How should teachers deal
with the increasing, unauthorized student use of the
internet (and other computer applications) in the class-
room?

Using active learning techniques minimizes this
problem. If students are actively engaged in atask, e.g.,
writing something down; conferring with a group of
classmates; role playing; they cannot be surfing the net or
playing games.

Sephen L. Sepinuck
Gonzaga University School of Law

The syllabus and the first day of class should explicitly
address analytical and non-analytical reasons why students
should refrain from using their laptops in ways unrelated to
the class.

Laurie Zimet
University of California, Hastings College of Law

First think about what students should learn from being
in the class that they wouldn’t get from the reading. Know-
ing why attentivenessin class isimportant will help you
explain it to the students. Electronic checking-out also
disruptsthe learning of other students. Consequently, itis
not just the individual student who suffers, but those around
that student. Some possible ways to address this include:

 Explain it to students so they realize why attentiveness

in classisimportant. Put it in writing so you don’t have
to rely on student memory and have them questioning
what you told them.

« Spend time sitting in other classes or meetings and be

conscious of when your mind wanders. (I have to admit

that at times | have been less than engaged in certain
meetings and have done other things at the same time.)

Then consider if there is anything you can do to make

the students more engaged.

» Adopt more active learning exercisesin class. These

add to students’ learning, increase retention of material,

and engage more students than a Socratic dialogue.

« Call on people regularly, not just those who volunteer.

Students have frequently told me that they are more

likely not to do the reading and “ check-out” when they
don’t feel accountable.

These suggestions are more dicey, but work for some
people:

» Walk around the room “Phil Donahue style” looking

at people’ s computers and noticing what you see, then

talk to those students individually regarding your

concerns about how they’ re spending class time.

« Periodically re-assign student seating. For example,

move back-row students toward the front.

« Have a course policy that notes “any student found

using a computer in classin away that does not support

his or her learning will be considered absent.”

Regardless of what you know, think about why you do it.
Sophie Sparrow
Franklin Pierce Law Center

| use the technique(s) that worked best for me as a
litigation negotiator: | am firm, and | tell students exactly
why | need to be so they understand it’s not just a“ power
trip” or anonsensical demand. In this case firmness means
that | count students absent if they are using their computer
for distraction (a student with three unexcused absences
fails my course, so this matters). The reasoning is that
essentially they are absent. They are also distracting other
students, and, most personally, | become distracted very
easily from my teaching focus when people aren’t paying
attention. This makes a triple negative from a seemingly
innocent activity. Students may not agree but they do
understand and that eliminates much resistance, aswell as
setting a clear bar. | provide thisinformation in writing and
also explain it during the first class. If | do think someoneis
drifting on the computer, | will ask the class generaly if
people on their computers are taking notes or engaging in
distraction. If the problem seemsto continue | contact the
student individually, not in class (unless I’ m too irritated to
wait), to discuss the situation.

Larry Krieger
Florida Sate University College of Law

Computer misuse in the classroom—what might be
considered aform of high-tech doodling—is becoming
endemic to modern legal education. We are in the age of
multi-tasking, which someone once described as the
opportunity to do several things poorly at the same time.
Alternative uses of the computer siphon off learning from
class time. Some responses to this problem include: (1)
Have a dialogue with the students about the problem. Tell
students they are paying incredible amounts of money to
learn and if they don’t learn in class, that defeats the
purpose of the classroom discourse. (If we are their mental
aerobics instructors, we should not be doing the mental sit-
ups for them.) (2) Call on several peoplein the class, if only

Continued on page 11
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The learned hand

Continued from page 10

for abrief time, to encourage everyone to actively partici-
pate in the class and not be a court stenographer, taking
verbatim transcript notes, or an internet surfer, both of
which are equally problematic. (3) Get Silicon Chalk or
some other software

way. | find it hard to make good decisions on the spot in
these circumstances. Even if you have a response, you may
find that what feels o0.k. in one class with one student, does
not feel right when circumstances change. In alarge class,
you may want to state that

program that blocks the
students’ accessto the
internet, or have the
students remove their
wireless cards from the
computers, if feasible. (4)
Do several “al-writes’
during aclass. That is,
instead of calling on one
student and asking for a
verbal response, have
everyone in the class write
out a brief response to your
guestion. This promotes
active participationin the
classroom by al the
students without significant
time costs. (5) Send brief e-
mails after classto students

Many students are using a laptop
computer in the classroom, ostensibly
to take notes. However some—perhaps

many-are checking e-mail, playing

solitaire, surfing the web, or

sending instant messages. How do |

distinguish what’ s happening? How
should teachers deal with increasing,

unauthorized student use of the internet
(and other computer
applications) in the classroom?

you have concerns about
the comment and want to
think about how it affects
the class, and then move
on to another student,
ready to talk to the student
after class and with the
class as awhole the next
time. But the comment
may also provide an
incredible learning
opportunity if you discuss
how to have these conver-
sations. Depending on the
comment, the class, and
the student, you may want
toignoreit in the class
(but talk to the student

who appear to be offenders.
The e-mail could say that the student seemed preoccupied or
distracted and could invite the student to discussit, if
warranted. Of course positive feedback could be given as
well. It takes only aminute or two to send an e-mail, but the
payoff can be significant.
Seve Friedland
Nova Southeastern University Shepard Broad Law Center

How should | respond to inappropriate or inflamma-
tory student commentsin large class settings without
dampening student participation generally or excluding
the specific student from future participation?

Plan ahead and start early. Talk to students about
what makes it safe to discuss controversial issuesin
class. Explain the problems with inappropriate com-
ments, how you define these, and how they differ from
airing different views. Invite any student to talk to you
or, if not you, another person at the schooal, if they feel
that a discussion was inappropriate. Put these ideasin
writing and in your course syllabus. Periodically remind
students about this need for open, honest discussion,
including discussion of difficult ideas, and how some of
these can create tension in the class. Before, during, or
after a particularly difficult topic, e.g., discussing rape in
criminal law, you may want to talk to colleagues, and a
few current and former students about their sense of how
to do this most effectively.

Responding to the comments in class as they are being
said is not easy, and | don’t know that thereis one “right”

afterwards about your
concerns), respond with
humor, or invite the student to restate the point in away
that is appropriate.

Sophie Sparrow
Franklin Pierce Law Center

Thisis aprocess question that can be addressed
explicitly in thefirst class and modeled by you during the
discourse thereafter. Having alternative ways for students to
make comments as part of the pedagogy will minimize the
likelihood of this happening in alarge, public setting. For
example, using small groups or pairs tends to make people
treat each other more humanely, while collecting written
comments from the students will help the non-speakers,
and gives you the chance to pick the ones you want to
highlight.

Face it, every so often you get a self-styled eccen-
tric. They know they’re eccentric, the other students
know it, and | don’t give them alot of attention. When
someone is really over the top, | stop the class and, not
looking at that student, comment about the absolute
requirement in my classes, and for the practice of law,
that at a minimum we deal with each other respectfully,
even if we disagree. Everyone knows | am talking about
that person but | never look at him or her. This has only
happened a couple of times.

The most effective approach isto see them privately
and find out what is really going on with them.

Laurie Zimet
University of California, Hastings College of Law

Continued on page 12
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The learned hand

Continued from page 11

In those rare cases when something is totally out of
acceptable bounds, | think it needs to be addressed directly in
classin order to model for these aspiring lawyers awilling-
nessto deal directly, but respectfully, with perceived
breaches of fundamental decency. In addition, in these rare
situations, and also in the more usual cases where the
comments are less offensive or more of the distracting
nuisance variety, | usually contact the person discreetly, often
by e-mail, to either make things clear in writing, or to initiate
awritten dialogue or office chat. Students almost always
respond to honest communication and a stronger bond with the
teacher, and the time invested has been very satisfying for me.

Larry Krieger
Florida State University College of Law

There are several different approaches you can take
(which may have varying degrees of success):

(1) Set some ground rules in advance. For example, you
might say that the goal of the ensuing discussion isto share
viewpoints, not to show that the speaker is right and
everyone elseiswrong. (They often laugh at this point.)
Also, thereis a difference between “|” statements, and
“you” statements. Often statements that are made about
what “I think” are not threatening and can be accepted by
others. On the other hand, statements about what “you said”

Motivating Students to

A Practical Tool

by Richard E. Redding

slaw professors, we know that a certain percentage

of our studentsfail to complete the readings

assigned for class. Some students complete all of
the readings, but many—perhaps most—read only sporadi-
cally and some do not read at al, relying instead on the
professor’s lectures and commercial study guides as their
only source of information about the subject matter.

In doctrinal or lecture courses, we hope that whether
they read or not, students’ knowledge, or lack thereof, will be
roughly reflected by their course grade. Thus, we may not
be overly concerned about students who fail to read for or
participate in class, or whose attendance is a bit spotty.
Some students can sufficiently master the material through
sources and methods other than class sessions (study
groups, study guides, etc.) and reading the casebook.
Students know the risk they take and the price they will
likely pay come gradetimeif they missclass or neglect
reading assignments. Professors often allow students to
make the choice-within reasonablelimits.

But the problem isfar moretroublesomein seminar
courses where grades, and the course itself, are structured

create immediate defensiveness and are often considered
argumentative. Thus, “1” statements are preferred over
“you” statements. Y ou might add that if students express
differing perspectivesin class these are likely reflective of
the “real world,” and lawyers, to persuade, have to know
how others perceive the world, not assume everyoneisa
carbon copy of themselves. Such revelations are of the type
sought during voir dire to discover the values and attitudes
of jurors.

(2) Use small group discussions. These often maximize
class participation, if only because asmall group is easily
perceived as a safer environment. The small groups should
be given specific instructions for the discussion and you
should control the numbers in each group (three to five
people seems to work well).

(3) Writefirst. Having students write out their thoughts
first often makes them less defensive and gives them the
time to articulate their thoughts in an organized fashion in a
subsequent group discussion.

(4) Role play. If you ask them what arguments they
could make if they represented plaintiff or defendant, for
example, amore channeled and less reflexive discussion
hopefully will follow.

Seve Friedland
Nova Southeastern University Shepard Broad Law Center

Read for Class:

around student research papers and class participation.
Without afinal examination, thereisno mechanismto hold
students accountable for mastering the information found in
the course readings and class discussions. It is hard to know
whether a student has mastered the subject matter other than
that relating to the narrow topic of his or her research paper.
Students may have little motivation to read the assigned
materials. Usually, students get a good enough sense of the
readings through the professor’s lecture or general class
discussion to enable them to make or respond to the occa-
sional class comment or question, though often without
much insight. Thisin turn degrades the quality of class
discussion which is so critical for effective seminars.
Frequently, questions and comments betray the students
failureto read, consider, or think critically about the reading
materials assigned for class.

The degree to which students neglect reading assign-
ments undoubtedly varies widely across schools, courses,
and professors. Apparently there have been no studies of the
problem in legal education. However, a recent longitudinal

Continued on page 13
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A Practical Tool

Continued from page 12

study documents a significant decline in undergraduate
students' completion of course reading assignments over the
last decade. These empirical results are consistent with a
great deal of recent commentary in both the scholarly and the
popular press reporting the decline of academic standardsin
higher education and the rise of the student-as-consumer
culture, with attendant decline in the students’ work ethic.

The Reading Certification

Although there are several pedagogical techniques
available, itisdifficult to motivate studentsto think criti-
cally, theway a scholar might, about topical readings. At a
minimum, however, it should be possible to ensure that
most students have read

The results have been encouraging. The quality of class
discussion has improved since | instituted the reading
certification requirement, and | have the sense that most
students are reading the assignments. In most courses one
or two students do not sign the certification, which may
indicate student integrity under the honor system. Of course,
some students “cheat.” The extent of student cheating will
likely vary according to the culture of the institution and the
strength of its honor system; in addition, students may feel
greater or lesser loyalty to particular professors. But some
student cheating isasmall priceto pay in return for a
seminar class where more students are prepared by virtue of
having read the class assignment. It makes for amuch

richer learning experi-

the course assignments.
One pragmatic tool in
the law professor’s
arsenal isthe “Reading
Certification,” atech-
nigque that | have used in

“The quality of class discussion has im-
proved since | instituted the reading
certification requirement. . . .”

ence.

Moreover, students
have reacted favorably—
or at least not unfavor-
ably—to the reading
certification requirement.

many of my seminar
courses. This practical
tool can be used alongside pedagogical techniques designed
to foster critical thinking about course topics and readings.
At the end of the semester, students are required to sign the
following written statement:

“On my honor, | pledge that | have completed, in
substantial part, the assigned readings for this
course. My completion of the reading assignments
isworth 7% of my final course grade.”

Students may, of course, decide not to complete the
assigned readings and thus not sign the pledge, thereby
losing seven percentage points toward their final grade. The
“substantial part” clause in the certification ensures that
students who have fulfilled the spirit of the reading require-
ment are not unfairly penalized simply by virtue of having
failed to read afew pages here and there.

At the beginning of the semester, | gently pitch the
reading certification as away for students to automatically
earn seven “free points’ toward their final grade simply by
doing something that they otherwise would be expected to
do for the course. | emphasize the purpose of the require-
ment—that students must read the assigned materials to get
the most out of the course—and the specific waysin which
completing it will improvetheir classroom experience. | also
acknowledge that the reading certification is based on the
honor system, and that while one cannot naively assume
that all students are always honest, | trust that students will
live up to their professional and ethical obligations. | point
out that a student’s failure to sign the reading certification at
the end of the semester will not otherwise affect their grade
(beyond the seven percentage points), or my regard for
them as a student.

One might be concerned
that students would view
it astoo paternalistic, coercive, or patronizing, and perhaps
they do, though | have not had a single student complain
about the requirement. Indeed, some appear to appreciate it
asaway to easily earn seven percent of their final grade.
Another concern is that the requirement acts as an extrinsic
motivator for students, whereas we should be fostering and
rewarding students’ intrinsic motivation to read and learn.
Reading certifications, however, are no different from a
variety of other extrinsic motivators we routinely usein
pedagogy. It is unlikely that reading certifications would
reduce the intrinsic motivation of students who otherwise
would have read the assignments, whereasiit likely will
motivate those students who require extrinsic motivation. In
any case, recent psychological research has drawn into
guestion the traditional assumption that intrinsic educational
motivators are always preferable to extrinsic ones, or that
extrinsic motivators decrease intrinsic motivation for
learning.

Reading certifications provide an easy, pragmatic tool to
help ensure that students complete the assigned readings in
seminar courses. But getting students to think deeply and
critically about what they read is, of course, the much more
daunting challenge.

Richard Redding teaches at Villanova University
School of Law. (610) 519-7948,

redding@law.villanova.edu.
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Professonalism, Integrity and Reputation:
Providing Opportunities for Consideration

by C.K. Gunsalus

play out concepts of professionalism, and to

experience how personal and professional integrity
interact. Starting with thefirst class of my intensive
negotiations course, interwoven throughout and culminat-
ing inour final activity, | focus on how professional
reputations are built and spread. The themes that recur are:

* your reputation matters;

 you start building your professional reputation while

you're still in law school;

 professional communitiesare small and people

within your practice community will know your
reputation; and

e you need to understand the messages others take

away from your behavior in professional interactions.
I’m pretty certain the themes get through to at least some
students. They comment that the “reputation” messages hit
home and have an effect on their ethical development.

On thefirst day, we play avariant of a“prisoner’s
dilemma” (WinasMuch as You Can), following an approach
described in Gerald Williams' 1983 instructor’smanual .
When debriefing, we specifically talk about how people felt
about being “betrayed” by others seeking to maximize their
own gain, and whether they’ll trust those people again
soon. We talk about what it takes to rebuild trust and some
ways to do that. And, in that first class, | introduce the
reputation index that is aweekly feature of the course.

The reputation index, as it exists within our four-hour,
14-week class with weekly negotiations, provides a shel-
tered environment where students can experience how their
conduct is perceived by others, whatever their intentions
might have been. The

Simulation courses are an ideal place to portray and

they contribute to the learning, and (3) wasit a good or bad
professional experience?

Each answer isgiven anumerical value (+1 for positive,
+1 for ethical, +1 for “ contributed to my learning,” O for
neutral, and -1 for the negative) and is added to an
individual’s running total. Twice during the semester, in the
middle and at the end, | give individualstheir own numbers
and all commentsthat have been written about them (if
scoring someone else negatively, you must give areason),
and also report the class maximum, minimum, and average
scores. For reasons | don't fully understand and am
exploring with social psychologists who do research in this
area, students typically score each other more harshly
cumulatively than immediately during the week in which
they actually had a bad experience. (Thisis exactly
contrary to the research that says you have the strongest
memory of a bad experience when it first happens, and then
it attenuates over time.) The most common negative
comments have to do with perceived misrepresentations
and hardball interactions where participants feel abused or
misused by the tactics used by another. These comments
are generally received with initial mystification by students
who only see themselves as being zeal ous advocates—or,
interestingly, on more than one occasion, students who see
themselves as pushovers for competitive advocates and
thus need to be “tough.”

In addition to providing the cumulative numerical tally
at the end of the semester, | use Lewicki’s form asking you
to select no more than seven people who have “bad”
reputations, “good” reputations, and who contributed
directly to your learning. Again, any negative scoring
reguires acomment. This

concept of the dichotomy
between intent and effect is
anew one to many students
(in those words at |east),

but resonates fairly quickly.
Students seem to learn alot

“My overall message is that the goal
is to layer a set of professional skills
on top of one’s ‘authentic’ self.”

formisasofilled out in
class, and the resultstallied
and returned during the
final class of the semester.
Somewhereinthefirst
third or so of the semester,

from the reputation index—
even before I' ve taught them much of anything about
negotiating.

| use a variation of business professor and negotiation
guru Roy Lewicki’sreputation index, in which students
comment weekly (my modification) and then cumulatively
(Lewicki’s method) at the end of the semester about their
interactions with the others in the class with whom they
negotiate. After every negotiation is completed and we have
debriefed it in class, students are asked three questions, in
writing, about each of those with whom they interacted in
the negotiation, partners and counterparts alike: (1) did the
othersin the negotiation follow the Model Rules, (2) did

wealso do aquick exercise

in which students are asked
to imagine overhearing others discussing them in the
restroom at their retirement dinner—when the others do not
know they are being overheard. | ask students what they
want others to say about them in that circumstance and ask
them to write it down (privately—not to turnin). | usethisto
suggest that we build up to the summary comments others
make about us, and should have in mind the desired
comments as the “ superordinate goal” of our careers. | do
not ask students to say out loud what they have written
down, but some students always volunteer: “fair,” wise,”

Continued on page 15
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Providing Opportunities for Consideration——

Continued from page 14

and “made a difference,” are some typical comments. Of
course, there's always the student like the one who said his
goal wasto be known as a “ruthless winner” at the end of
his career. At the end of class, he learned that not one
person in the class would voluntarily negotiate with him
again, and that no one would trust anything he said:
maybe he |eft re-thinking his tactics for getting there.
(Maybe not too!)

The question of “what kind of lawyer do you want all
your moments to add up to?’ then leads naturally to the
concept of choosing how one presents in various profes-
sional circumstances. Hereiswhere | introduce the idea of
“what kind of lawyer do you need to bein thisinteraction?’
Isthe goal to build relationship? To intimidate the other
party? Make that person angry? Make a deal? How does
this choice relate to your reputation and your strategy for
your negotiation/interaction?

My overall message isthat the goal isto layer a set of
professional skills on top of one’'s“authentic” self (I'm not
sure what that is, but my students use the term alot). | point
out that no one pays you to act out your fight with your life
partner or your sister in your professional interactions, so
you need to have a professional personathat is layered
over your own personal reactions and emotions. This plays
outinalot of different ways: you may need a different
personafor different situations, but they all layer over who
you are, so who you are is always the foundation—and
you'd better know what that is and where your boundaries
are before you get into adifficult situation. This means,
start at the very beginning and establish what your employ-
ers and clients can expect from you in terms of what you

will and won't do with your professional skills.

I work on the concept that if you intend to build a
relationship or make adeal in any given interaction (or even
if your goal isto intimidate the other party) then each and
every moment of your interaction should support that goal.
(We use the theater analogy of beat-scene-act-play, where
each beat (a single movement in a scene) should support
each scene, which supports. . .you get theidea.) But all of it
loops back around again to who you are and what you
stand for. In negotiations that present ethical dilemmas
(which are numerous), | point out that anticipation is better
than reaction. When students tell me they crossed the line
because being a zeal ous advocate required them to do so,
we talk about how one compromises their ability to
represent other clientsin the future. | point out that thereis
a profession—older than lawyering—in which the profes-
sional does whatever the client pays for, but its not called
lawyering, it's called something else.

Students take the reputation index seriously, both by
filling it out, and by considering the feedback they receive
about their own conduct. | hope they take the lessons with
them into their careers and that these experiences help them
to be better lawyers—and maybe better people too.

C.K. Gunsalusis Special Counsel in the Office of
University Counsel and Adjunct Professor at the University
of lllinois College of Law.
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Why do you teach?

e are interested in knowing why you teach. Pleasetell usyour story in 450 words or less. Send your story to the
Ingtitute at ilst@lawschool .gonzaga.edu.

Why | Teach

by Diane Sullivan

am the daughter of amill worker from the City of Fitchburg.

When | was 7 years old, | knew | wanted to be an attorney. At that very young age, | noticed that when neighbors
had serious problems or tragedies, they called upon lawyers for help, even though most couldn’t afford them. It seemed
to me, even then, that lawyers were the advocates, |eaders, and defenders of many of those in the community who were
poor or struggling to provide for their families.

I remember thinking then that | needed to become alawyer to help out people like my mother and father, both of
whom were denied educational opportunity and the power that comes with it.

After | graduated from Fitchburg High Schooal, | went to work as a bank teller making $60 dollarsaweek. My boss, a
man in apinstripe suit, told methat | would get araise for my superior performance, and | did. It was an additional $3 per
week. It was at that moment | realized | had better find away to get an education. I’d be damned if | would settle for
annual raises of $156.00. | knew then that getting a college education was crucial for mein order to be able to help the
people | cared about. So | became the first ever in my family to attend college. But | had to do it the hard way—at night,
initially one course at atime. | remember clearly that when | had saved enough money to enroll for my first college
course, | signed up for business law. | was thinking, somehow, some way, some day | would get to law school. But was

the law—the profession | dreamed of—available to

someone from the working class like me? | wasn't sure.

That first college business law class confirmed my
passion for the law. The professor told us, “I am going
to treat you like law students.” While othersin my class
groaned, | was elated. “ That’swhy I’'m here,” | thought.
On my final examination hewrote on my paper that |
belonged in law school. Yeah, | muttered to myself,
easier said than done.

But | saved my pennies(literaly, inajar) and
continued to take one course at a time because that was
al | could afford. Eventually, asmy incomerose, | was
able to take more classes until | was on a schedule of
four night courses a semester. It took me nearly a decade
toreceivemy B.A. from Fitchburg State College. All the
while | remained focused on going to law school.

Finally, in 1988 at age 32, when the M assachusetts
School of Law opened its doors, | applied, was accepted,
received my degree, and passed the Massachusetts bar
examination. | had fulfilled my dream (which often
seemed impossible); | had become an attorney.

Today | am a professor of law at MSL and my students
have backgrounds similar to mine. Many of them areaso
thefirstintheir familiesto go to college and then to law
school, and have had to work while going to school. But
they have persevered because they want to live amore
fulfilling life and to control their own destinies.

Their commitment inspires meto strive hardto bea
role model for our students, and to teach them that with
hard work, dreams can come true.

Diane SQullivan is a professor of law at the Massa-
chusetts School of Law at Andover, where she teaches
Contracts, the UCC, Women's I ssues, and Animal Law.
She can be contacted at dianes@mslaw.edu.
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