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|sGod on Your Seating Chart?
Discussing Religious Beliefs in Class

by Robert L. Palmer

isit any law school class and one thing will quickly
V become apparent. Logic rules. Arguments are

raised and dissected, weaknesses laid bare under
the cool, white light of legal analysis. “What is a penumbra,
and what does it have to do with the U.S. Constitution?
How do we find these penumbras? Arethey visible only
during afull moon?’ This sort of tongue-in-cheek question-
ing always brings a knowing chuckle from the students.
Reasoning this way — the banter of linguistic logic —is
comfortable, fun.

On top of logic (or perhaps underneath it), thereis
experience. We owe thisto thelegal realists who taught us
to pay attention to the goings-on of the real world, where the
rubber meets the road, so to speak. “Today in classwe'll
discussthe death penalty. Let’sstart with afew studies
from the social sciences, check out what sociol ogists say
about the racial imbalance on death row, or how social
psychologists score the deterrent effect of the death pen-
alty.” Hopefully experience and logic will align, and the
students will leave class with abeginner’slevel of under-
standing of the area of law covered.

But what about belief? What about God?

Belief isgeneraly not subject to logical scrutiny. At its
simplest, belief merely existsin the mind of the person
holding that belief. Anyone who has taught in alaw school
for ayear or two will have come across a student who, when
pressed to back up an argument with logic, will reply with a
frustrated, “1’ m sorry, that’sjust theway | feel!” That is
belief. (Of course, | am drawing afalse bright line here
between logic and belief, but that line will serve for pur-
poses of thisdiscussion.) When confronted with a statement
of belief, most of uslaw teacherswill give afigurative
shrug by saying little or nothing. We turn the page, starting
anew volley with another student.

Belief comes from many sources-bias, ignorance,
personal experience, parental teachings. Belief also comes
fromreligion. Thisisaspecial category of belief, deserving
specid attention. Legally and culturally, religious expres-
sion has been highly protected in America, given itsown
safe haven. Most law students come to school fully aware
of that safe haven (but not knowing how it might fit in with
their education). Furthermore, most religions are based on

complex philosophical systems. A religious belief usually
isn't aknee-jerk, “that’s just theway | feel” belief, but is
more sophisticated, part of awhole-world view of how to
decide right and wrong and, more broadly, how to livelife.
And finally, numbers count. The student who says, “that’s
just theway | feel,” probably stands alone in aclassroomin
hisor her belief. A student who speaks from religious
principle may well speak for othersin the class.

A colleague of mine who teaches professional responsi-
bility asks students each year to analyze amoral problem
based on (1) the Golden Rule, (2) Rule Utilitarianism, or
(3) some other value system with which the given student
feels comfortable. The responses are written out and
handed in. In each class, at |least ten percent of the students
base their answers on religious beliefs. | expect the actual
percentage of students with deeply held religious valuesis
greater than that, but some students feel constrained to use
Rule Utilitarianism or the Golden Rule because they seem
more lawyerly. The pointis, likeit or not, our students
bring God to class.

Despite the fact that many of our students are religious,
their beliefs often stay far below the surface, in part because
religious concepts are not readily applicable to much of the
law school curriculum. Contracts, property, tax courses,
business organizations, and civil procedure fall into this
category. The substance of these courses seems so far
removed from religious doctrine that religion israrely an
issue. At the other end of the spectrum, religionisat the
heart of some courses — first amendment, international
human rights, and legal history, to name afew. Inthese
courses, religion isusually treated as an abstraction, a
“right.” Thistakes much of the edge off the conversation.
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Discussing Religious Beliefs in Class

Continued from page 1

Religious and nonreligious students alike can speak freely,
using the logic of “rightstalk.”

The trickier courses are those that demand subtle,
comparative moral/policy judgments from the students. To
make these judgments, many students rely on beliefs as well
aslogic and experience. | have observed this firsthand
when teaching courses such as Feminist Jurisprudence,
Wealth Redistribution, and, currently, Law & Anthropology.
The difference is profound. Whereas logic isacool white
light, belief, especially religious belief, can be red hot.
Emotionsrun high. Voicesriseand quake. Tempersflare.
At itsworst, religion can become oddly profanein aclass, a
taboo subject. To avoid this, | have tried a number of things
over the years and have settled on afew rules of thumb.

Suppose in the middle of a discussion of gay marriage
(or some other racy subject) a student says, “I'm a
Lutheran, and we believe

belief isknow it for what it isand add it to our repository of
experience.

That is my positive spin on religious belief in the
classroom. | also have two negative rules, two never-evers.
| never let ademeaning comment about areligion or a
religious group pass without comment from me. | usually
keep it low key, such as, “That’ s a pretty sweeping generali-
zation.” Or, “1’d want to see some proof before | went
further with that line of reasoning.” The students|earn
quickly that religious put-downs are not going to win any
converts.

My second negative rule isthat | never give any
indication of my own religious views. To do so would be
distracting and overreaching, and would cause concern even
for those students who hold the same beliefsas|. This does
present a neat post-modernist quandary. My beliefs

inevitably will shape my

" My first rule of
thumb isthat such a
comment is not inappro-
priate. Still, it will
probably land with a
thud. The other students

are simply not equipped
to handleit. But handle
itwewill. | letthe

student finish, and then,

“Keep in mind that thisis belief we are
discussing. It cannot be challenged with
logic: to do sowould beillogical. All we
can do with belief is know it for what it
Isand add it to our repository
of experience.”

classroom conduct, so
why hidethem? To
maintain my power
position vis-a-visthe
class, goes the post-
modernist argument. To
this| plead not guilty.
My goal as alaw teacher
isto convey the material
in any given course,

with aslittle fanfare as
possible, | point out that
thisisareligious belief. | might say something like, “ So
this comes from your church?’ After the student assents
(usually with atight nod), | will say, “Okay. Not everyone
hereis Lutheran. What can those people learn from this?’
Often—usually, in fact—the student will compare the

L utheran view with some other aspect of our course,
something with which the others feel more comfortable.
Students begin to nod, or shake their heads, and the
conversation moves on. We have succeeded in drawing the
religious belief into the fold of the day’ s discussion.

If the above doesn’t work, if our putative Lutheran
cannot tell us how non-Lutherans can learn from his or her
comment, | will ask one further question: “1f we hold with
the doctrine of separation of church and state, how can your
belief properly inform the law?’ Many religiously inclined
students will take a stab at this by pointing out, for ex-
ample, that voters carry their religious beliefs into the
voting booth, and so we need to understand their beliefsif
we are fully to understand the way the law is shaped. If no
one else has acomment, | will let the subject drop there,
passing on to the next argument, the next student. Mean-
while, our Lutheran likely is satisfied, having had his or her
day before the court of classroom opinion. Keep in mind
that thisis belief we are discussing. It cannot be challenged
with logic: to do so would beillogical. All we can do with

including policy,
philosophy, black-letter
rules, background facts, and all else that is reasonably
relevant. Expressing my beliefs would only get in the way
of that goal. On the other hand, student beliefs, particularly
religious beliefs, can be informative and bring us all to a
deeper level of understanding.

Robert L. Palmer teaches at The George Washington
University Law School. He can be reached at
(202) 508-8248, or rpal mer @law.gwu.edu.
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L ear ning Outside the Classr oom:

Civil and Family Law

by Marina Pogudina

as much as possible, not only in the classroom, but, as

well, their work outside the classroom.

In our Police Institute of Law, our schedule includes
periods for this preparation of the students.

The task of the teacher is to encourage the students’ out-
of-class preparation, and rather than being given reading
meaterial, students are led to discover the main notions and
categoriesin Civil and Family Law. Students are asked to
think about differences in their meaning by taking positions
and expressing opinions in the form of debate.

The students can learn from each other. They can
check whether their ideas are correct by looking at charts
and tables given in specialized booklets.

To activate the material learned, the students are also
asked to make such charts and tables on their own. This
form of out-of-class

I tisagood ideaif the teacher varies the students’ work

shown the Justice’ s decision. Do the students think the
decisionis correct or incorrect?

If necessary, the teacher points out the students
mistakes or faults and gives comments. The teacher islike
the conductor of the orchestra who makes the orchestra play.

A legal clinic could provide another form of out-of-
class learning, in which students get supervised practice and
legal experience. Next year we are planning to organize a
legal clinicin our Police Institute of Law. Thelegal clinic
will be a small agency where students could give lega
advice free of charge to any person who turns to them for
legal help. In thisway students get practice when they are
learning law, including Civil and Family Law, and are
prepared to put what they have learned into practice.

On the one hand, students could realize how Civil and
Family Law really work. On the other hand, students
become aware of the

preparation stimu-
|ates the students and
activatestheir
learning outside the
classroom. It helps
students to study the
material more deeply
and in more detail
thanis possibleto

The students are shown the plot only, and
asked to formulate their own decision on the
case. Then they are shown the Justice’ s deci-

sion. Do the students think the decision is

correct or incorrect?

areas they are weak
in, and do further
work on them.
Organizing out-
of-classlearning in
thisway will help
studentsto apply the
theory they have
studied to their future

cover in seminars and
colloquiawithout falling behind the syllabus or curriculum.
This discovery process is an important part of the
methodology of the Civil and Family Law courses. The
material learned in this way is absorbed much more deeply
and memorably.
Visual aids are also of great help. In Russiawe have a
TV program that demonstrates how the Justice of the Peace
tries Civil and Family disputes. We videotape these pro-
grams and use them in our out-of-class preparation with the
students. The students are shown the plot only and asked to
formulate their own decision on the case. Then they are

work. Inour opinion,
these forms of outside-the-classroom work are effective.
They successfully complete lectures and seminarsin the
process of education to foster healthy lawyers.

Marina Pogudina teaches at the Kazan Police I nstitute
of Law (Kazan, Russia). She can be contacted at:
marinakaz2005@newmail.ru or Geminis@newmail.ru

he Law Teacher encourages readers to submit brief

articles explaining interesting and practical ideas to
help law teachers become more effective teachers.

Articles should be 500 to 1,500 words long. Foot-
notes are neither necessary nor desired. The deadline for
articlesto be considered for the next issue is December 1,
2005. Send your article viae-mail, if possible. After

Submit articlesto The Law Teacher

review, all accepted manuscripts will become the property
of the Institute for Law School Teaching.

The Institute’ saddressis: Institute for Law School
Teaching, Gonzaga University School of Law, P.O.
Box 3528, Spokane, WA 99220-3528; e-mail:
ilst@lawschool .gonzaga.edu.
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Teaching Satutory Construction Through
Reverse Problemsand “Why” Problems

by Stephen L. Sepinuck

use the problem method in class. By this| mean

that most of class time is consumed by discussing
fictitious factual scenarios and how the statute under study
appliesto them. | like this approach because focusing on
cases would belie the fact that the primary authority isthe
statute itself and using problems compels students to
confront the statutory text. It

I ike many teachers of statutory subjects, | like to

it with aclassmate. Sometimes they flounder but most of
the time they work hard at it and even have a bit of fun.

Here are some more examples, al involving the
Uniform Commercial Code.

1. Section 2-719(3) provides that an exclu-
sion of consequential damages is presumptively,
but not conclusively,

also gives me the opportunity

unconscionable with

to help them develop their Aswith reverse pr obl ans, “ why” respect to personal injury
statutory interpretation skills. ams from consumer goods. |
Many students struggle pr obl Compel _SFUdent_S t(_) ask them to come up with
with statutory interpretation supply one of the critical missing an illustration of when
and most find statutes more pi eces of information they need to such an exclusion would

difficult to analyze than judicial

not be unconscionable.

opinions. Thisisnot surpris- truIy understand a pI'OViSi on. 2. Section 2-312

ing. After all, in many law

provides that all sales of

schools the bulk of the first-

year curriculum consists of common-law subjects, and thus
students tend to have more experience with cases than with
statutes. Beyond that, cases provide more information than
statutes do. Most cases contain three basic components: a
story (the facts); amoral or conclusion (the holding); and
the reason therefor (the analysis). In other words, they give
you afactual context and then tell you what the court is
doing and why. Statutes, in contrast, give students only one
third of that: thewhat. They typically do not either
illustrate the facts to which they apply or expressly indicate
the reasons underlying their provisions. Y et students do not
and cannot fully understand a statutory provision until they
supply the other two components for themselves. Reverse
problems and “why” problems compel them to do this, and
thus help demonstrate to them what they should be doing
whenever they must analyze a statute.

In reverse problems, students are not provided with a
factual pattern and asked to determine how the statute
applies. Instead, they simply have the statutory text and are
asked to provide an example of the facts to which it might
apply. In other words, reverse problems ask students to
come up with one of the missing components to under-
standing: thefactual context.

Let meillustrate with some examples. Section 2-719
of the Uniform Commercial Code provides that parties are
freeto alter the normal remedies provided for in the Code,
but that if the parties limit remedies and then circumstances
cause the limited remedy to “fail of its essential purpose,”
the Code’ s normal remedies become available. When we
get to this provision, | ask the students to come up with an
illustration of when alimited remedy would fail of its
essential purpose. Sometimes | do this as part of the
assignment for class, sometimes| do it in class, giving
students a few minutes either to think about it or to discuss

goods include awarranty
of title, unless “ specific language or circum-
stances’ give the buyer reason to know that the
seller does not claim to havettitle. | ask them to
illustrate circumstances that satisfy this standard.

3. Section 2-316(3) permits the warranty of
merchantability to be disclaimed by language
which “in common understanding . . . makes plain
that thereis no implied warranty.” | ask for
examples of language which would commonly be
so understood.

4. The definition of “inventory” in § 9-102(a)
(48) includes “materials used or consumed in a
business.” | givethem atraditional problem
involving abank’s supply of stationery, toner
cartridges, and deposit slips. After they realize
that thisisinventory despite the fact that it is not
held for sale, | ask them for an example of
inventory not held for sale that would be far more
valuable.

5. Article 9 dealswith avariety of situations
in which tangible collateral can be transformed.
Some generate “proceeds,” some involve “com-
mingled goods,” and some involve “accessions.”
All of these terms are defined in the Code. |1 like
toidentify for students a hypothetical debtor’s
business and the collateral the debtor has offered,
then ask the students for an example of each of
these types of property.

6. On adlightly more difficult level, Article 9
appliesto any transaction, regardless of form,
which creates a security interest in personal
property. See 8 9-109(a)(1). After talking about
when atransaction that purportsto be aleaseis

Continued on page 5
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Teaching Satutory Construction

Continued from page 4

actually asale, | talk about a sale of goods with an
option to repurchase and ask them to isolate facts
that would warrant recharacterizing the transaction
as asecurity device.

Reverse problems help students decipher the text of a
statute for themselves. In doing this, reverse problems
show students one of the things they should routinely do
when first confronting a statute. They thus help students
learn to deal with statutes and become more comfortable
with them.

“Why” problemswork similarly. They ask studentsto
identify the reason or reasons underlying a provision. In
other words, they ask why a statute does or does not do
something or why it distinguishes between two different
situations. Aswith reverse problems, “why” problems
compel students to supply one of the critical missing pieces
of information they need to truly understand a provision.

| tend not to use “why” problems when the answer is
obvious. | thuswould not inquire why environmental laws
prohibit dumping hazardous waste or why criminal codes
treat murder differently from manslaughter. When | do use
them, therefore, they can be very difficult.

For example, Article 9 of the Uniform Commercial
Code has many rules on how to perfect a security interest
and how to maintain perfection once it is established. One
of those rules, § 9-315(d)(2), treats second-generation
proceeds differently from first-generation proceeds. To
illustrate, if Bank has a perfected security interest in
Debtor’ s forklift and Debtor trades the forklift for an
elephant, Bank’ sinterest will attach to the elephant and will
be perfected. If, however, Debtor had sold the forklift for
cash and used the cash to buy an elephant, Bank’ s interest
would attach to the elephant but would likely become
unperfected 20 days after Debtor received it. | ask students
why the Code creates this dichotomy. The Code itself of
course does not give the reason and neither do the official
comments. However, the answer is discernableif the
students take the time to think through the issue from the
perspective of the relevant party (in this case, that’s not
either Bank or Debtor, it's someone seeking to acquire
rights in the elephant from Debtor).

Here are some more examples, again all from the UCC
(hey, | love the subject):

7. Section 9-615(a) provides that junior
lienors can be paid out of the proceeds of a
foreclosure sale but makes no provision for
payment of senior liens. | ask students whether
thisis an oversight.

8. | ask why Article 9 does not indicate that
junior liens are discharged when a senior secured
party collects on the collateral (such as when the
collateral is accounts receivable), as opposed to

when the senior sells the collateral.

9. At the same time as Question 8, | ask why
Article 9 provides that ajunior secured party who
disposes of collateral takes cash proceeds of the
disposition free of any claim of a senior secured
party, see UCC § 9-615(g), but does not provide a
similar rule for when ajunior secured party
collects on the collateral.

“Why" problems work well only if the students already
understand both what the statute does and to what it
applies. They therefore should be used last in statutory
analysis. They do not provide the last word, however. |
always follow them up by reminding students that the
specific answer is lessimportant than the process we used
to obtain it. They should routinely take the time to identify
the reasons that underlie statutory rules because only after
they have isolated the rationale will they truly understand
therule. Asabonus, knowing the why makesit easier to
remember the ruleitself.

Stephen L. Sepinuck teaches at Gonzaga University
School of Law. He can be reached at (509) 323-6379 or
ssepi nuck@Il awschool .gonzaga.edu.
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CHANGE OF PERSPECTIVE: Reflections of
a first-year academic support professor

by Janet W. Fisher

before seeking the career change that led to my current

position as an academic support professor at alarge
urban law school. | served at various times as afull-time
faculty member, adivision head, faculty development
coordinator, and associate dean for academic affairs. Even
though one of my closest friends at the college was the head
of the academic support program, | must admit that during
all thoseyears, | actually had a very imperfect understand-
ing of academic support. Whilel readily referred students
to the program and frequently saw the benefits of their
involvement, | did not fully recognize the academic support
program as part of the academic world. In many respects |
considered it part of that other world of student services,
providing necessary but not particularly noteworthy support
to students.

Having just completed my first year in this new
position, | suspect that law school academic support
programs may be similarly misunderstood or underval ued.
The purpose of this articleisto increase faculty understand-
ing of law school academic support programs by sharing
some of the surprises and insights of my first year. | will
address the following questions. Who comes to the aca-
demic support program? How do students get involved with
the academic support program? How does the academic
support program help students? How can doctrinal faculty
support the work of the academic support faculty?

I worked in undergraduate education for eighteen years

Who comesto the academic support program?

Perhaps the biggest surprise of my new position has
been the number of very bright and very hard-working
students who end up in my office. Students need assis-
tance for myriad reasons. They may be struggling with
personal problems, medical or psychological conditions,
or learning disabilities. They may have been socially
isolated at the start of law school and not have accessed
the commonly shared body of information that helps first-
year students acclimate to law school culture. English
may not be their first language. Some are very bright but
are accustomed to getting by with disorganized thinking
and writing. Others find themselves overwhelmed by
performance anxiety when confronted with exams. First-
year students are often reluctant to abandon undergraduate
study techniques that are not particularly productive in law
school or they may have seriously underestimated the
level of rule mastery and analytical skills necessary to
excel on law school examinations. Some are already quite
accomplished in other fields but don’'t immediately
discover that a different set of skillsis necessary to
succeed equally well inlaw school Many of these
students have worked tremendously hard and are devas-
tated by their failure to achieve more positive results.

How do students get involved with the academic support
program?

Contrary to my original expectations, only about one-
third of the students with whom | work come to the program
because they are on academic warning or probation. While
institutional policiesvary, there are typical routes students
take to the academic support program. Some may have
been invited to the program because they had lower LSAT
scores than most of the entering class. Other students may
be referred during the first semester by their legal writing
instructors. At the beginning of the second semester, first-
year students who received unsatisfactory grades may be
directed by the dean’ s office to work with the academic
support program. Second-year students usually come asa
condition of academic probation or warning status. Some
institutions run “closed” academic support programsthat are
available only to alimited number of pre-selected students.
My institution welcomes walk-ins because we are commit-
ted to helping any student who strivesto learn more
effectively and because an open-door policy reduces the
stigmathat can attach to an academic support program.

How doesthe academic support program help students?

One of the most insightful observations about how the
program hel ps students came from afirst-year student who
said that she liked working with the program because “it
gave her hope.” Encouraging students may be one of the
most significant things academic support programs accom-
plish becauseit is difficult to overstate the uncertainty, stress
and-in some cases—actual depression experienced by law
students, particularly those in their first year. The academic
support program serves avaluable role by providing
supportive attention at strategic moments. The program also
can make referrals to mental health counseling or to the
dean of students’ officein serious situations.

Academic support programs also play asignificant role
helping first-year students acclimate to law school teaching
methodology. Programs provide written materials and
supplemental classes that teach academic skills. At the
beginning of the second semester we see many first-year
students who are very worried and discouraged by their
grades. Work with these students involves hel ping them to
understand their learning styles and to assess their study
strategies.

The academic support program also hel ps students to
adapt to law school testing methodology. For most first-
year students there is nothing intuitively obvious about how
they will be evaluated. Many do not apprehend that the
hypotheticals developed in class by faculty provide valuable
insights into the material that will appear on the examina-

Continued on page 7
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Continued from page 6

tions. Even students who have been shown sample ques-
tions and answers often do not adequately assess the
knowledge and skills they will need to perform well under
exam conditions. The academic support program provides
sample exam questions and constructive feedback on
practice answers written by students. We also work with
students on exam-taking strategies. Many students mistak-
enly believe that they should approach law school multiple
choice questions exactly asthey approached the LSAT. The
program hel ps students recognize and prepare for the level
of rule mastery required to do well on law school multiple
choice questions.

Second-year students who are on academic warning or
probation typically are offered the same range of services
described above because in most cases they failed to
develop the necessary insights and skills during their first
year. Inaddition, some academic support programs offer
specific programs for minority students and bar examination
preparation.

While many programs provide all their academic
support in a classroom setting, at my institution most work
isdone individually with students. Face-to-face meetings
serve to personalize our very large law school and to
increase our ability to determine the factors that may be
keeping the student from performing up to capability.

How can doctrinal faculty support the work of the
academic support faculty?

In my new position | quickly discovered the dilemma
all faculty face with regard to first-year students. Law
schools need to keep their bar exam pass rates high and
should not continue to enroll those students who have
demonstrated that they have no reasonable likelihood of
passing the bar exam. [At the same time, law schools
shouldn’t admit students who don’'t have the potential to
succeed, and, once admitted, those students deserve a
reasonable chance to succeed.] At what point isit fair to
make the determination that the student who was admitted
on the basis of demonstrated potential has since demon-
strated that he or sheisunlikely to pass the bar examina-
tion? Clearly, some students won't be returning for a
second year, but references to who isn’t going to “make it”
are often painfully audible early inthefirst year. Too often

first-year students feel that their law school careers are over
amost before they’ ve begun and believe that certain
members of the class are almost predestined to succeed
while others are marked very early on for failure.

Doctrinal faculty can support the work of the academic
support faculty by not contributing to this “survival of the
fittest” culture. If first-year students venture to your office
for advice, don't ask what their LSAT score was. Many
students will perform consistently with their scores but some
students will perform well below them, while others will
significantly outperform their scores. It’snot helpful for
first-year studentsto believe that their LSAT scoreistheir
destiny.

Try to be reasonably optimistic with students who
earned poor first semester grades. The conclusion of the
first semester isfar too early for students to believe that all
islost. Studentswill be devastated if they come away from
your office with the impression that you don’t think they can
makeit. That may be what you think, and ultimately you
may be proven correct, but the scores on those December
exams are not always accurate predictors. Some students
are slower to adjust to the culture and academic methodol-
ogy of law school but eventually will outperform those who
showed early promise.

Avoid telling students who seek your assistance that
their only problem isthat they need to study harder. Most
students would benefit from studying harder, but that is not
usually their only problem. Send them to us, and we'll try
to assess the student’ s situation.

Doctrinal faculty and academic support faculty may
approach their work from different perspectives, but we share
the responsibility for creating an effective learning environ-
ment. Academic support faculty are eager to explore
common ground with doctrinal faculty. Engage us in conver-
sations about teaching and learning. We can learn from your
experiences in the classroom, and you may find that our
experiences can provide you with new insights on how to
more effectively reach all of the students in your classroom.

Janet W. Fisher teaches at Suffolk University Law
School. She can bereached at (617) 573-8563 or
jfisher @suffolk.edu
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GonzAGA UNIVERSITY

INSTITUTE FOR LAwW
ScHooL TEACHING
— Promoting the science and art of teaching —

Twelfth
Summer
Conference

June 2-3, 2006

Chicago-Kent College
of Law
Chicago, IL

Inspiring Students and
Facilitating L earning

The Institute for Law School Teaching is pleased to announce that its 2006
summer conference will be hosted and co-sponsored by Chicago-Kent College of
Law. The conference will be held on June 2-3, 2006, and will provide registrants
with strategies and techniques for directing and facilitating the learning that
occurs both inside and outside the classroom.

For more information and advance registration, please go to the Institute’s
website at: www.law.gonzaga.edu/ilst. We hopeto seeyou in Chicago.

Structure of the Conference

During each session, three or four workshops will run simultaneously.
Participants will be able to tailor the conference to fit their individual interests by
choosing which workshop to attend during each session. The workshops will
address many aspects of learning in legal education, and discuss how law teachers
can facilitate this process.

Benefits to Participants

The workshops will present innovative materials, alternative teaching
methods, new technology, tools to enhance student learning, and ways of restruc-
turing legal education to foster healthy lawyers. Each workshop will include
materials that participants can use during the workshop and when they return to
their campuses. In addition, the conference will facilitate informal interaction
among creative teachers who love their work with students. Participants should
|eave the conference with the inspiration and information to apply the new ideas
in the courses they teach next fall. In short, the ultimate goal of the conferenceis
to help the participants improve their teaching and their students’ learning.

Spring isawonderful time of year in Chicago, and we encourage you to
combine some vacationing with your work at the conference. We will provide
more details regarding websites and information links as we get closer to the
conference.

Registration and Deadlines

Attendance will be limited to 100 participants to facilitate small-group
experiences. Theroster will be filled in the order that the Institute receives the
registration form and conference fee. We are offering an early registration discount
of $375.00 for those who sign up before December 1, 2005. Registration received
after December 1, 2005 will be at the regular rate of $450.00.

Lodging and Transportation

Participants are responsible for their own travel arrangements. For more
information and advance registration, please go to the Institute’ sweb site at:
www.law.gonzaga.edu/ilst.
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Using E-mail to Reinforce L earning

by Ron Brown

teacher has experienced. A puzzled student rushes

up at the end of class, intercepts you while you are
walking to your office, or comesto your office. The student
propounds the question that seemed unsolvable. Patiently
you explain, perhaps even involving the student in alittle
Socratic dialogue. Some time later, you again encounter the
student. Perhapsit isin a classroom setting. The very same
point comes up. You, and the student, anticipate awonder-
ful moment because the student really knows this, but what
comes out iswrong. Somehow the right answer has been
lost or garbled. Y ou know it was brilliantly presented and
the student had it at that point. What happened? What else
could you have done? | have a simple suggestion that has
an additional benefit of modeling good lawyer behavior for
the student.

| ask the student to send me an e-mail confirming our

conversation and the points covered. In other words, shortly
after our conversation, the student should sit down before a
keyboard and put into his or her own words the question
posed and the solution. It isgood lawyer behavior because
lawyers often need to confirm points they’ ve worked out
with others. It isalso agood learning experience because
the writing forces them to think through what they heard,
rephraseit, and typeit out. Thisisadifferent type of
learning experience than merely listening or even taking
part in adiscussion. Moreover, | get the chance to read
what they’ ve written to make sure they’ ve gotten it right

I I ereisascenario that | suspect amost every law

and, if not, to correct them immediately. If necessary, we
can exchange afew e-mails to be sure they understand.
They can add these e-mails to their notes for review when
itstime to study for exams. This simple approach adds
immeasurably to their long-term learning. It isalso efficient
because they won’t need to ask the question a second time
and they may even share the e-mail with their friends and
study partners.

E-mailing is aso something that they are likely to do.
Most students are going to be sending e-mails within the
day following your meeting (although hopefully not during
your class). Sending out one more e-mail isn’t that big a
deal to them. And it can have the added benefit of breaking
down any reticence a student, particularly a 1L, might have
had toward interacting with the professor. Moreover, a
private e-mail is much lessintimidating than posting on a
discussion board. Asfor the professor, asking for confirm-
ing memos does not create too big a burden. The number of
e-mailsisunlikely to get too large and the e-mails can be
read and commented on quickly. Thetime and effort
required isjustified by the positive results.

Ron Brown teaches at Nova Southeastern University
Shepard Broad Law Center. He can be contacted at
brownr @nsu.law.nova.edu or (954) 262-6165.

Colloquia Instead of Seminars?

by Thomas G. Field, Jr.

side from limited enrollment’ s tendency to spark
A more class discussion, and the need to grade papers

instead of exams, seminars differ little from other
law school classes. “Colloquia,” however, commonly
defined as “seminars led by different lecturers,” are truly
distinct.

More than a decade of experience has convinced me
that student lectures, as the term signifies, yield better
papers. Colloquia also, of course, offer enhanced opportuni-
ties for students to polish oral communication skills.

With respect to substance, students who know what all
their classmates are doing can better share useful informa-
tion. That occurs even when topics lack strong substantive
relationships. Benefits only increase when each participant
makes two presentations—something possible when the first
is based on a preliminary outline and the second is based on
arough draft.

Substance aside, student presentations typically spark
harder work and livelier discussions. Indeed, students
disinclined to excel may work harder for peer approval than

for grades. Most also enjoy learning from, aswell as
teaching, classmates. | have found, perhaps because they are
motivated at least in part by mutual respect, that students
evidence genuine interest in each others’ work.

Only two difficulties seem likely.

First, the need to coordinate and schedul e presentations
isn't trivial. I’ d be happy to discuss strategies for addressing
that with anyone interested. The syllabus for the colloguium
| offered most recently isonline at http://
www.piercelaw.edu/tfield/I PCL Syl.htm.

Possibly the largest challenge, as when teaching
someone to ride a bicycle, isto know how and when to let
go. Most problems can be spotted by requiring students to
submit outlines and drafts in advance. Once a class begins,
however, faculty must be prepared to tolerate a sometimes
painfully large amount of floundering to avoid taking over
the class.

Thomas G. Field, Jr. teaches at Franklin Pierce Law
Center. He can bereached at tfield@piercelaw.edu
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[From] TheLearned Hand

left you uncomfortable or unsure whether you

handled it well? Has a student’ s request for advice
left you wondering how to respond? Perhaps you want
suggestions on how to deal with student ambivalence
about, or hostility to, a particular active teaching technique
or active learning exercise. In this column the Institute’s
co-directors and advisory board respond to requests for
suggestions from law teachers. If you wish to submit a
question please send it to ilst@lawschool .gonzaga.edu.

I I as something ever occurred in your classroom that

How can | provide a more intimate, meaningful class
for my large classes (average 100 students)?

Master the names and faces of everyonein the class.
Then make frequent cross-references to important points
made earlier by other studentsin the class, and include the
name of the student who made the point. Try to call on more
than just a few students each class, and make sure that you
are caling on students from all different parts of the class-
room. Consider the creation of “law firms’ consisting of
three or four students who are sitting next to each other, and
let them handle your questions as a team.

Daniel Keating
Washington University at &. Louis

Pair and shareis one easy tool of alarger arsenal. If |
ask a question to a class of 100 students and am met with
silence, | ask them to take a minute to discuss it among
themselves. The classroom isimmediately bursting with 50
conversations (sometimes not directed at the problem, but |
influence that by walking among them and listening to their
conversations). Having rehearsed and shared their ideasin
friendly, intimate small groups, they emerge energized and a
little more confident about sharing an ideawith the larger
group.

Charles Calleros
Arizona State University

The best technique | know for “shrinking” alarge group
isthe “think, pair, share” approach (most of you are familiar
I think), wherein the teacher takes about 5 minutesin class to
have students who have already considered a question/issue
pair up in their seats with a neighbor and speak for one
minute (max 2) to the partner about what they really think
about the issue/situation. The teacher then callstime, and
the roles switch, with the original listeners now speaking to
their partner about what they think, for roughly the same
amount of time. Teacher callstime again, and then asks
people to contribute thoughts from the sharings to the class,
perhaps writing them on the board if it's an issue to which
you want to devote moretimeto. The pairing givesa
welcome break from the large class format, creates an
opportunity for EVERY ONE to say what she thinks without
editing, and totally changes the energy in the room (from
constrained to unrestrained). | usethisin large groups of

lawyersin CLEs aswell, really lights up the room.
Larry Kreiger
Florida Sate University

1. Divide up the classinto judge and advocate groups
in amoot court exercise and, with guest professors or
attorneys, supervise smaller segments of the class concern-
ing their potential arguments. Then have the class engagein
the exercise.

2. Ask aquestion and have everyone in the class write
down aresponse. Then have the students either discuss or
read the responses to a neighbor in a*“ pair/share.”

3. Inclassesthat are longer than one hour, stop half-
way and give the students a “ note-taking break”—an oppor-
tunity to catch up on and to organize their notesin small
groups. Facilitate by asking what were the important points
of the class up to that time or how the students would
address a problem arising from the first part of the class.

4. Hold periodic “extraoptional” review sessions of
15 to 20 minutesin length for smaller groups during the
semester. Divide up the class based on arandom, objective
method (e.g., in aphabetical order). Go to aclassroom
where everyone can sitin acircle, if possible. Emphasize
that the classes are entirely optional and will consist of
problems and questions from the students. (If helpful, tape
the sessions so everyone in the class can have access to the
information.)

Seve Friedland
Nova Southeastern University

Even in abig class with fixed seating one can occasion-
aly use small groups as alearning device. Prepare an
exercise that would involve small group brainstorming and
outlining some particular area of law. Have them turn their
chairs and face each other in groups of six or eight. Each
group appoints amember as the reporter for the group.
When they have completed their short exercise, have the
reporters report and get the material on the board in the form
of an outline of what would have been the subject of your
lecture. Thisisan active and participatory learning method
that can be used to develop most anything that is normally
the subject of lecture.

Ancther solution is for faculty to quit teaching
studentsin classes of 100. Our faculty developed teaching
load standards that allow credit for teaching a second
section of aclass in the amount of 50% of that for teaching
thefirst section. The same standard also allows ateaching
load bonusif afaculty member uses substantial assessment
and feedback in the class as opposed to a single exam at
the end of the semester. Consequently, faculty have real
incentivesto teach in smaller classes allowing more
assessed exercises.

Greg Munro
University of Montana

Continued on page 11
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The Learned Hand

Continued from page 10

How can | effectively and gracefully respond when a
student gives a wrong or misdirected answer to a question
to let other students know the responding student is off
track without embarrassing the student?

The number one thing is to not make the student feel
stupid. If asateacher you say or do anything that makes the
student feel foolish, you've not only lost the trust of that
student, but of much of therest of the class. If you make it
clear that you understand why the student might think what
they did before steering the student on the right course, the
student will feel that you are on their side and will continue
to work hard in your class.

Daniel Keating
Washington University at &. Lewis

Often (usually!) the misdirected student is not the only
one in the classroom who doesn’t understand a particular
point. | sometimes ask for a show of hands asto (1) how
many students agree with the initial answer, (2) how many
students disagree with the students’ reponse, and (3) how
many students aren’t sure. Assuming that there are signifi-
cant groups of studentsin all of the above categories, the
professor then can engender a dial ogue between the differ-
ent groups (“Why do you disagree?’ “Areyou still sure
about your original answer?’). This often helps the student
with the incorrect answer feel lessisolated and also may
encourage the students to continue this discussion among
themselves outside of class. This only works, though, if the
student is not really off base all by himself, although even
then the professor might be able to honestly note the fact
that thisis an answer that has been given before (or that
some judges have gotten wrong as well).

R. Lawrence Dessem
University of Missouri-Columbia

One solution isto respond to the student by saying “ So
you think. ..” and then repeat what they said followed by a
silenceto let them think. Often, they will realize thereisa
problem with what they have said and may think out loud
to correct it. If not, say “Let’s examine that” and use the
Socratic method to guide them through the shoals. Itis
never necessary to say the student iswrong. However, if
what the student said is wrong and you suspect the class
buys into the erroneous information, a good option isto say
“1"ll bet most of the class would agree with you, and (with
humor) you are all wrong.” That will draw alaugh and
anticipation of the correct information which you can
provide.
Greg Munro
University of Montana

When we can make this point honestly, we can really
put confused student minds at ease by admitting that we
suffered from the same confusion ourselves when encoun-
tering acase or issue thefirst time around: “Y ou know,
that’s how | interpreted thislanguage when | first read it.
The court is not making its point as clearly asit could. But
other parts of the reasoning suggest a much narrower
holding. Why do | say that?’ After al, if the professor took
afew wrong turns when he or she first encountered the case,
the student has nothing to be ashamed of, but the professor
has made it clear that further analysiswill take the classin a
different direction. Sometimes| even prepare the students
ahead of time for some predictable miscues on their part by
revealing that | was capable of the same thing: “How many
of you had to read this case about six times to make any
sense of it? When | started teaching this case years ago, |
realized that it was perhaps the most difficult page and a
half in the casebook, so | looked back at my student notes to
see how | briefed this case for class back in law school . . .
and it turns out that my brief was hopelessly confused. But
| overcame my confusion during class discussion and
outlining, and | hope we can start to make sense of it
together today, even if we have to struggle alittle and take a
few wrong turns along the way.”

CharlesCalleros
Arizona State University

1. In body language and response, make it no big deal.

2. Say, “That isnot quiteright, but let's examine why....”

3. Tell the student that the answer isincorrect, but then
explain why, with the same student’ s help.

4. Say, “That isnot correct.” Then ask the same
student follow-up questions, giving the student an opportu-
nity to offer a correct answer and save face (if applicable).

5. If there are repeated incorrect responses, follow up
through a subsequent e-mail message to the student, inviting
the student to discuss why he or she seemsto be having
somedifficulty.

Seve Friedland
Nova Southeastern University

Sometimes the error results from an ambiguous or
unclear question. When that is plausibly why the respond-
ing student is on the wrong track, then the teacher can take
responsibility for it by saying something like: “Interesting
point, but | am sorry, | must not have been clear in what |
was asking. Let merephrase.” Thistakesthe heat off the
student and simultaneously humanizes the instructor.
However, this approach will not work—and will seem
disingenuous-if the question was clear and the student was
just plain wrong.

Sephen L. Sepinuck
Gonzaga University
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A Force Field Approach to Policy

by Curtis Nyquist

policy which views law as an attempt to balance or

mediate policies perennially in conflict. InU.S. law
over the past fifty years, conflicting considerations has
undermined an earlier view of policy that saw legal rules as
derived from policy choicesin aone-on-one way, but didn’t
see policies as conflicting. While conflicting consider-
ations may be controversial for some (e.g., Kantians), it is
important that our students understand the conflicting
considerations idea whether we as faculty are persuaded by
it or inclined torail against it. For better or worse, it is part
of contemporary legal consciousness.

Asanillustration of conflicting considerations, consider
the rights of a holder in due course (HIDC) of a negotiable
instrument suing the issuer of a promissory note when the
issuer raises a defense. HIDC status prevails over most
defenses, but certain defenses, the so-called real defenses,
are good against all parties, even aHIDC. For example, if
the issuer has a mere failure of consideration defense (the
widgets were defective) the HIDC wins, but if the issuer has
been tricked into signing the note by “essential” fraud (the
issuer reasonably believed she was signing areceipt when in
fact she was signing a $50,000 promissory note) the HIDC
loses. A conflicting considerations analysis saysthat in
every case where the plaintiff claims HIDC status and the
defendant raises a defense, policies are in conflict.

On the one hand, the
policies supporting the

I hold a“conflicting considerations’ understanding of

. —

Applying aforce field analysis to conflicting consider-
ations shows us that policy (+) isin conflict with policy (-)
throughout the field. In the defective widgets case, for
example, if the policies supporting the HIDC are repre-
sented by “+”, then “-” represents the policies underlying
the defense. The Uniform Commercial Code rule regarding
personal defenses (i.e., aHIDC takes free of personal
defenses while a non-HIDC takes subject to them) draws a
linein thefield:

ForceField A

. -

In cases positioned to the left of the line, the plaintiff
has failed to establish HIDC status and therefore the
defense prevails, whilein casesto the right the plaintiff has
established HIDC status and
therefore cuts off the

HIDC affirm the importance
of supporting marketsin
negotiable instruments by
encouraging purchasersto
pay arelatively high price as
compared with the price paid
for the assignment of a
simple contract right. On the
other hand, the policies

“ Aforcefield analysis emphasizes
that the two forces conflict through-
out the field and as a general matter

courts have no choice but to inflict

harm on one of the parties.”

defense. A forcefield
analysis emphasizes that the
two forces conflict through-
out the field and as a genera
matter courts have no choice
but to inflict harm on one of
the parties. If the court
decides the plaintiff qualifies
asaHIDC, then the defen-

underlying the defenses are

as myriad as the defenses (protecting buyers of shoddy
goods, protecting victims of fraudulent misrepresentation,
etc.).

In the classroom | teach conflicting considerations
through aforce field approach which pictures the conflict
for students. To introduce force field analysis| ask students
to recall the grade school magnetism experiment where iron
filings are scattered on a sheet of paper and two magnets
are placed under the paper with the opposite poles facing
each other. Theiron filings form afootball shape. | then
tell the students to forget magnetism but to remember the
shape of the field and to think of the poles as creating
conflicting forces within afield:

dant must pay for the
defective widgets. If the plaintiff failsto qualify (many of
these cases involve good faith purchasers tripped up by the
technicalities of HIDC status) then the defense is effective.
Furthermore, | point out to students that the line in the force
field is drawn by courts and cases are positioned in the field
by courts. Even when a statute applies (the examplesin
this essay involve U.C.C. Article 3) the statute is interpreted
and applied by courts.

Judicial opinions typically discuss the policies support-
ing the outcome in the particular case but seldom mention
the conflicting policies. In the defective widgets case, for
example, if the court decides the plaintiff qualifiesasa
HIDC it will discuss the importance of the HIDC policies
but the policies supporting the defense often go unmen-
tioned. And in our teaching, | suspect, we tend to empha-

Continued on page 13
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A Force Field Approach

Continued from page 12

size prevailing policies and neglect conflicting policies. It
is hardly surprising that our students tend to think of
adjudication like this:

ForceField B

- -+

In my view, Force Field B isincorrect. Policiesare not
negated by conflicting policies; they do not “retreat from
the field” but are merely deemed less persuasive in the
particular case. If our teaching discusses policiesin
isolation, but never displays the conflicting policies, then
we mask the complexity of law and discourage our students
from exploring the law’ s gaps, conflicts, and ambiguities.

When a court decides that a defense in a negotiable
instruments case isarea defense, the defense captures the
entire field:

ForceFieldC

Since a HIDC takes subject to real defenses, all cases
are positioned to the left of the point at the right end of the
field. There are no casesto the right of the point. The
policies supporting real defenses outweigh the HIDC
policies, but even here thereis conflict throughout the field.

Force Fields A and C can be combined to provide a
picture of the rules on personal and real defensesand HIDC
status:

ForceField D

Line M divides real and persona defenses; real
defenses are above the line and personal defenses are
below. In casesinvolving personal defenses (below line
M) line N divides cases where the plaintiff qualifiesasa
HIDC (area Z) from cases where the plaintiff failsto
qualify (areaY). Incaseswithin areas X and Y the defense

prevails, either becauseit isareal defense (area X) or
becauseit is a personal defense and the plaintiff was unable
to establish HIDC status (areaY). In caseswithin areaZ
the HIDC prevails.

Among the various techniques for presentation of
graphicsin the classroom (PowerPoint, ELMO, overhead
projector, whiteboard, chalkboard) | prefer whiteboard or
chalkboard because they easily allow construction of the
forcefield, erasure, repositioning of cases, and reworking
the lines within the field. For students the experience of
watching aforce field being constructed reinforces the
point that law is contingent and mutable; made and not
found.

Curtis Nyquist teaches at New England School of Law.
He can be reached at (617) 422-7255 or
cnyquist@fac.nesl.edu.
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How | Compete with “the Donald” and

Teach Them to Write:

by Suzanne Darrow-Kleinhaus

salaw teacher armed solely with books and

blackboard, how can | compete with Donald

Trump, who televises weekly the personal riches
and power to be gained by boosting the company’ s bottom
line, all without so much aswriting a post card? Still, | have
no choice but to compete with “the Donald” for my stu-
dents’ time and attention, even though what | offer seems so
ordinary in comparison.

It's no secret that good writing islittle valued. A recent
study by the National Commission on Writing concluded
that athird of the employeesin American companies write
poorly and acknowledged that an employee could move up
the ladder to C.E.O. despite an inability to compose a
comprehensible letter. While alack of writing skills may be
acceptable in the business community, it is not acceptable in
the legal profession.

Without minimizing the need to find long-term solu-
tionsto our students general writing problems, my jobisto
develop students' writing and analytical skillsin the shortest
possible time to improve law

the Forensic IRAC

the semester, | require four writing assignments; the first
assignment is for diagnostic purposes only, but the subse-
guent three assignments are graded and count toward the
final course grade. For each of the questions, | provide
sample answers. Typicaly, I'll write two answers myself
and distribute them in addition to one of the top student
responses. Thisway students can see avariety of approaches
to the same question and see that there isroom for variation
even while following the basic IRAC structure.

In addition to providing sample answers, | evaluate
each paper according to a grading sheet which shows the
precise point allocation. | make the grading sheet as detailed
as possible in terms of the breakdown of the rule and the
facts the students should have used in their analysis. This
way, when they review their work they can see exactly
where they gained or lost points.

When providing individual feedback on papers, |
evaluate the student’ s essay for substance and structure, and
focus on the precise use of language, especially the use of

specific signal language in

school performance and bar
passage. Working with
students to achieve these
goals, | have found the
shortest distance to improved
writing skillsisimproved
reading skills.

Students need to see
results to be motivated and
they do when [ initialy shift

Teaching writing requiresfinding a
way into students' thought processes
because the problems they have in
writing about the law are mirror
images of the problems they have in
thinking about the law.

writing issues, statements of
therule, and analysis of the
facts. Still, itisdifficult to
improve astudent’ swritten
analysis. Writingisan
excursion inward and
teaching writing requires
nothing less than atrip inside
the head of another. Teach-
ing writing requires finding a

the focus to reading rather
than writing. Since students
are far more willing to read than to write, this approach
alleviates some of the pressure. Reading allows them to
model their writing by following the examples of what they
read. Each caseis a paradigm for IRAC and another

exampl e of the process to be emulated. However, since most
students are not trained to be careful, thoughtful readers
who question the content and meaning of what they read, |
show them how to do so by modeling my own reading
strategies. In class, | think aloud about a case and share my
guestions and thought processes. Similarly, | point out the
structure of the court’s analysis and how it follows the
IRAC structure. After we' ve worked on reading skills, we
are ready to move on to the writing process.

Here, too, the focus is performance-based: | provide
practical applicationsin the context of substantive law. For
several of the topics covered in class, | prepare a short
hypothetical and require students to write aresponse. This
has been particularly effective with studentsin my Contracts
sections, where, in addition to covering the substance of
Contracts 1, | incorporate skills training. Over the course of

way into students’ thought
processes because the
problems they have in writing about the law are mirror
images of the problems they have in thinking about the law.
Further, away is needed to “objectify” the process so that
both student and teacher can identify what the student is
thinking and correct flaws in the process without stigma.
Initialy, | developed “forensic IRAC” to assist re-takers
prepare for the bar exam. It uses the familiar “Issue, Rule,
Application, Conclusion” structure of legal analysisto work
with the student’ swritten product to see the internal thought
process. Forensic IRAC works by examining each sentence
the student has written in terms of its placein the IRAC
structure of legal analysis. Now please don’t laugh or think
I’ ve been watching too many television crime dramas (even
though | have), but | call the process forensic IRAC because
the techniques | use are similar to those employed by crime
scene investigators, accountants, medical examiners, and
any of the forensic experts who go back over thetrail of
evidence to determine how that evidence led to a particular
result.

Continued on page 15
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The Forensic IRAC

Continued from page 14

While forensic experts rely on fingerprints, ledger
books, and DNA, | use IRAC. | work with the student’s
written essay to figure out what the student was thinking
that led to that particular response. By applying the mechan-
ics of legal analysis to what the student has written, | can
see where the student’ s thinking has gone astray. And if |
can seeit, the student can learn

reasons. Firgt, it “physically” identifies organization

problems. If Ben has discussed the “facts’ of the particular

problem before he has recited the relevant “rule,” then we

find “A” sentences before there are any “R” sentences.

Second, when we work sentence by sentence, we see what

function each sentence servesin the IRAC equation. Ben
can see whether a

toseeit aswell.

Whileit is outside the scope
of this essay to show exactly how
aself-diagnostic using forensic
IRAC would work with a
student’ s paper, the process
unfolds very much like the
troubleshooting section of a
technical manual that identifies
system faults and provides
possible solutions. The other part
of forensic IRAC, and one which
can be discussed here, involves
sentence diagramming. Y ears
ago, when students were taught
grammar, they were shown how
to diagram the parts of a sen-
tence. While this technique has

While forensic expertsrely on
fingerprints, ledger books, and DNA,
| use IRAC. | work with the student’s

written essay to figure out what the
student was thinking that led to that
particular response. By applying the
mechanics of legal analysis to what
the student has written, | can see
wher e the student’ s thinking has
gone astray. And if | can seeit, the
student can learn to seeit as well.

sentenceis repetitive, for
which hewill lose time
and not gain any points,
whether a statement is an
analysis of facts because
it connects law to
relevant facts by means
of such language as
“because,” or whether it
ismerely arecitation of
the facts contained in the
hypothetical, serving no
purpose at al. By
breaking down and
labeling the sentences,
Ben can “see” what he
has written. But even
more important, we can

fallen into disuse, the principle of
mapping the parts of the sentence
to show how they work together is just as useful for
showing how the parts of alegal argument are structured. It
isinsufficient to tell astudent to organize an answer around
IRAC without showing how it isdone. In thisway the
process is objectified and the sting of writing a poor answer
is somewhat ameliorated. Itisvery hard for anyone (this
author included) to go back over what they have written and
be critical of it. But it is essential in any endeavor, espe-
cially law school exams, and this process allowsit to be a
lot less painful and alot more practical.

The process works sentence by sentence, where each is
labeled appropriately. A sentenceiseither issue, rule (rule
can break down to general statement, element, factor,
definition of element or factor), fact analysis (fact analysis
can break down into argument pro or con), or conclusion.
This approach works particularly well when multiple issues
are tested in an exam and the student has an almost impos-
sible time learning to organize a response. Diagramming
allows me to show the student how and where the issues
have been mixed together.

For example, let’s say | am working with my student
Ben and we are reviewing his exam answers to a Contracts
mid-term. We review each sentence he has written and
identify whether that sentence was a statement of the issue,
one discussing the applicable rule of law, or a sentence
applying the rules to the facts of the particular case. In fact,
we label each sentencewithan“l”, an“R” oran“A”. The
sentence must “fit” somewhere. Thisisuseful for several

begin to see by examin-
ing exactly what Ben has
written whether he understands the rules and how to use
them. By examining each sentence in the essay, problems
can be identified at the appropriate step in the student’s
thought process. And once identified, problems can be
corrected.

| have been using this approach for several years with
much success both in preparing students for the bar exam
and in improving law school grades. While this requires a
considerable amount of work on my part, the benefits to the
students make it well worth the effort. When they relate
their excitement in finally connecting with the process of
learning the law and share news of improved grades, | know
that | have competed with “the Donald” and won.

Suzanne Darrow-Kleinhaus teaches at Jacob D.
Fuchsberg Touro Law Center. She can bereached at
(631) 421 -2244 or suzanned@tour olaw.edu.
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Why do you teach?

e are interested in knowing why you teach. Pleasetell usyour story in 450 words or less. Send your story to the
Ingtitute at ilst@lawschool .gonzaga.edu.

Why | Teach

by Faith J. Jackson

y journey to teaching in the academy began as alaw school administrator. | served multiple years as an assistant
dean. But even during my administrative years, | was able to nurture my pre-law career interest in teaching.
Y ears after teaching second-graders, | found myself providing instruction and direction to law students. The students
were bigger, but the need to learn and to improve—on both of our parts—was still present. | continued this dual role as
teacher and administrator for two years, but | ultimately returned to my full-time administrative position.

A few more years passed, but | felt more was needed from me. | felt that more could be given by me. In my decision
to take adifferent route, | found that | stayed in education, and completed a White House Presidential Appointment with
the Department of Education in Washington, D.C. Upon returning, | again found myself in the classroom. Perhaps there
was a pattern developing. There was still afit, but the teaching garment was now in need of adjustment. Some areas were
now too snug, whereas other areas of my teaching needed tightening. | looked for answers in student evaluations,
discussions with colleagues, and most of all, within myself. | can say with enthusiasm, that | have made adjustments.

Andif | am true to myself, aswell asto my students, | will continue to make these necessary adjustments.

So, why do | teach? | teach because | know it is
what | am supposed to do. Whether | was in the law
school setting or not, | would be teaching. | enjoy
teaching and most of all, what it provides. It alows me
to be creative and innovative. Each week | bring new
information to my students, and they present me with
new information and ideas. We all continue to learn that
viewing the same legal concept at a different angle will
alow usto think, process, and analyze material differ-
ently.

| have come to learn that teaching, like life, is not
utopian. Evaluations have been great, bad, and every-
thing in between; very similar to lifeitself. Neverthe-
less, the overall experience of teaching has been reward-
ing. | enjoy it. 1 amgood at it. | enjoy the interaction
between me and my soon-to-be counselors. | embrace
the remarks and responses of my students as we relate
legal conceptsto everyday life experiences. | observe
and evaluate how they process and analyze my teachings
and the teachings of their other professors. Instead of
posing the question “If | stop, would it make a differ-
ence?’ | rather answer the question “If | continue,
would it make adifference?’ My answer isyes.

Faith J. Jackson teaches at Texas Southern Univer-
sity — Thurgood Marshall School of Law. She can be
reached at (713) 313 - 7354 or fjjackson@tsulaw.edu

The Law Teacher
Volume X111, Number 1

The Law Teacher is published twice ayear by the
Institute for Law School Teaching. It provides aforum for
ideas for improving teaching and learning in law schools and
informs law teachers of the activities of the Institute.

Opinions expressed in The Law Teacher are those of the
individual authors. They are not necessarily the opinions of
the editors or of the Institute.

Co-Editors
Gail Hammer and Liz Bowen

Co-Directors
Gail Hammer and Stephen Sepinuck

Founding Dir ector
Gerry Hess

Program Coor dinator
Liz Bowen

Advisory Committee
Charles Calleros (Arizona State)

R. Lawrence Dessem (Missouri-Columbia)
Steve Friedland (Nova Southeastern)
Barbara Glesner Fines (UMKC)
Daniel Keating (Washington at St. Louis)
Joe Knight (Washington)

Larry Krieger (Florida State)

Greg Munro (Montana)

Sophie Sparrow (Franklin Pierce)
Paulette J. Williams (Tennessee)
Laurie Zimet (Hastings)

© 2005 Ingtitute for Law School Teaching
Gonzaga University School of Law
P.O. Box 3528, Spokane, WA 99220-3528
Phone: (509) 323-3738
Fax: (509) 323-5840
www.law.gonzaga.edu/il st
Email: ilst@lawschool.gonzaga.edu
All rights reserved
ISSN No. 1072-0499

16—THELAW TEACHER




