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Digest of the District Court Docket

Charges:
Indictment [1]
Superseding Indictment [590] (6-26-06)

Defense Motions to dismiss

1.

Duplicity [248] (12-15-05)
Response: [300]

Reply [307]

Order [331]

Statute of Limitations [249] (12-15-05)
Response [297]

Reply [314]

Order [331]

Statute of Limitations [251]
Response [295]

Reply [305]

Order [331]

Failure to Allege Breach of Emission Standard [254]
Response [298]

Reply [303]

Order [331]

Failure to Apprise Defendants of nature of charge [255]
Response [299]

Reply [306]

Order [331]

Failure to allege knowledge [250]
Response [296]

Reply [304]

Order [331]

Failure to state offense [252]
Response [?]

Reply [310]

Order [331]

Failure to state offense [253]
Response [301]

Reply [310]

Order [331]
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9. Clean Air Act- Statute of Limitations [351] (3-20-06); [366] (3-27-06)
Response [?]
Reply [?]
Order dismissing CAA charges [524] (6-8-06)
10. Clean Air Act — Superseding Indictment [596] (6-30-06)
Response [651]
Reply [681]
Order dismissing CAA charges [690] (7-27-06) (appealed by Government [730](8-23-
06))
11. Clean Air Act — Superseding Indictment [724] (8-14-06)
Order [727] (8-16-06) (lambasting defense)
12. Pre-indictment delay [328] (3-1-06)
Response [347] (3-20-06); [375] (4-3-06)
Reply [373]
Order [525] (6-8-06)

Motions to Compel

1. Motion to compel government to comply [147] (5-18-05)
Order denying motion [212] (9-30-05)

2. Motion to compel asbestos studies by government [171] (8-1-05)
Response [188] (8-19-05)
Reply [201] (9-6-05)
Order granted [224] (11-10-05)

3. Motion to produce Brady materials
Response [187] [189] (8-19-05)
Reply [196] [200] (9-6-05)
Order granted [233] (11-23-05)

4. Motion to compel medical records
Response [186] (8-19-05)
Reply [199] (9-6-05)
Order [236] (11-23-05)

5. Motion to compel interview notes [181] (8-1-05)
Response [191] (8-19-05)
Reply [197] (9-6-05)
Order [232] (11-23-05)
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6. Motion to compel production of expert disclosures [241] (11-29-05)
Response [257] (12-19-05)
Reply [269] (1-9-06)
Order ?
7. Motion to compel rough notes [326] (3-1-06)
Response [346]
Reply [383]
Order [394] (4-25-06)

Motion to change venue [192] (9-2-05)
Response [216] (10-14-05)
Reply [220] (11-2-05)
Order denying [272] (1-11-06)

Prior Bad Act Motions (404b)
Government [333] (3-10-06)
Defense to preclude evidence of Woburn, Bankruptcy, etc
Woburn [454] (5-31-06)
[455]
[465]
[472]
[476]
[479]
Bankruptcy [480]
[485]
[486]
Response [543] (6-19-06)
Reply [608, 617]
Order [708, 709, 710, 711] (8-10-06)

© NN R

Motions to Sever
1. McCaig [344]
Reply [443] (5-5-06)
2. Stringer [350]
Reply [442] (5-5-06)
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3. Walsh [352]
Reply [439] (5-5-06)
4. Favorito [363, 364]
Reply [441] (5-5-06)
5. Bettacchi [368]
Reply [440] (5-5-06)
6. Eschenbach [370]
Reply [444] (5-5-06)
7. Wolter [372]
Reply [437] (5-5-06)
Order as to motions to sever [676] (7-14-06) denied as to all except Stringer and Favorito

Expert Witness disclosures
Government
[277]
[278]
[279]
[280]
[281]
[282]
[283]
[284]
. [285]
10. [286]
11. [287]
12. [288]

©oN kR WNRE

Defense
[409]
[410]
[411]
[412]
[413]
[414]
[415]
[416]
. [417]
10. [418]
11.[419]

© oo N A WDNRE
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12. [420]
13. [421]
14. [422]
15. [423]
16. [425]
17. [429]
18. [532]
19. [533]
20. [534]
21. [535]
22. [536]
23. [537]
24. [538]
25. [539]
26. [540]

Jury Selection
Defense Questionnaire [335] (3-15-06)
Government Questionnaire [336] (3-15-06)
Court Questionnaire order [391] (4-17-06)

Motions in Limine to Exclude

Defense

1. Expert witness [ 456] (5-31-06)
Response [559]
Reply [629]
Order [733]

2. Expert witness [457]
Response [563]
Reply [644]
Order [744]

3. Evidence of overt acts [460]
Response [556]
Reply [627]
Order — deferred until trial

4. Govt. Exhibits No. 743 + 744 [459]
Response [568]
Reply [646]
Order — deferred until trial
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5. Imminent danger expert testimony [ 468]
Response [562]
Reply [623]
Order [752]
6. Deposition and trial transcripts [470]
Response [564]
Reply [643]
Order — deferred until trial
7. Government victim witnesses [471]
Response [553]
Reply [633]
Order [?7]
8. Indoor release evidence [473]
Response [?]
Reply [641]
Order granting [740]
9. Asbestos definition [474]
Response [570]
Reply [642]
Order [701] (8-7-06) (appealed by Government [730] (8-23-06))
10. NIOSH study [475]
Response [550]
Reply [?]
Order denying [670]
11. Fraud on non-federal agencies [478]
Response [544]
Reply [604]
Order — deferred until trial
12. Deposition and trial transcripts [482]
Response [552]
Reply [645]
Order [747]
13. Testimony of Paul Peronard [483]
Response [557]
Reply [624]
Order [?]
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14.

15.

16.

17.
18.

19.
20.

21.

22.

23.

24,

Health Effects Study [488]

Response [546]

Reply [7]

Order [734]

Position as officer does not = Knowledge under CAA [490]
Response [549]

Reply [637]

Order denying [674]

Grace civil litigation [491]

Response [545]

Reply [7]

Order — deferred until trial

Fraud on other agencies [492]

Admissibility of co-conspirator statements [493]
Response [551]

Reply [611]

Order denying [673]

Overview of motions [495]

Historical non-ambient air product testing [496, 497]
Response [558]

Reply [622]

Order [741]

Non-visible emissions (Affirmative defense under CAA) [498, 499]
Response [560]

Reply [628]

Order [707] (appealed by government [730] (8-23-06))
ATSDR Program [500, 502]

Response [561]

Reply [626]

Order granting [743] (appealed by government [756] (9-27-06))
Undisclosed mesothelioma cases [503, 504]

Response [547]

Reply [609]

Order denying [713]

Expert Testimony re Defendants’ knowledge [509, 510]
Response [554]

Reply [621]

Order granting [712]
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25.

26.

217.
28.

29.

30.

31.

Government Witnesses [511]
Response [555]

Reply [647]

Order [714]

Soil Sampling [571]
Response [572]

Reply [625]

Order [746]

Health effects study [575]
Dr. Black testimony [592]
Response [685]

Order [750]

Pleural plague [593]
Response [687]

Order [749]

Dr. Lockey [595]
Response [688]

Order [753]

Dr. Whitehouse studies [597]
Response [686]

Order [751]

Government Motions

1.

3.

Knowledge [461]

Response [583]

Reply [640]

Order — deferred until trial

Ignorance of law and Advice of counsel [466]
Response [?]

Reply [?]

Order — deferred until trial

Evidence of D’s regulated by NESHAPS [462]
Response [581]

Reply [631]

Order denying [701] (appealed by government [730] (8-23-06))
Expert testimony [463]

Response [577, 584]

Reply [634, 648]

Order [734]
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5. Expert testimony [464]
Response [576]
Reply [636]
Order [734]
6. Expert testimony [467]
Response [578]
Reply [638]
Order [754]
7. Overview of Government’s motions [484]
8. Expert testimony [508]
Response [579]
Reply [650]
Order [?7]

Government appeals
1. 3-16-06 [337] appeal of orders:
[244] (12-15-05) Limitation on witnesses list
[319] (2-17-06) experts’ reliance materials

2. 8-23-06 [730] appeal of orders:
[690] (7-27-06) Dismissing CAA object of conspiracy charge
[701] (8-7-06) Definition of asbestos limited to six asbestiform minerals
[707] (8-9-06) Affirmative defense is available to defendants

3. 9-27-06 [756] appeal of orders:
[740] Indoor release
[741] Historical product testing
[743] ATSDR Program
[746] Soil sampling
[752] Imminent danger expert testimony

Jury Instructions
Government [716, 717, 874, 875]
Defense [719, 867, 877]

Trial Briefs
Government [723]
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Status Reports
Government [815] (10-20-08)
Government’s briefing re 9™ Circuit opinions [832]

Defense [816] (10-23-08)
Defense briefing re 9™ Circuit [828] (11-24-08)

Daubert Hearing
Defense status report [885]
Court’s questions [889]

Post-9™ Circuit Motions by defense to Exclude
1. Indoor air studies and historical testing [829] (11-24-08)
2. ATSDR Screening [833]
3. Imminent danger [834]

10
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Clean Air Act
42 USC Section 7413

Criminal Penalties

(c) Criminal penalties

(1) Any person who knowingly violates any requirement or prohibition of an applicable
implementation plan (during any period of federally assumed enforcement or more than
30 days after having been notified under subsection (a)(1) of this section by the
Administrator that such person is violating such requirement or prohibition), any order
under subsection (a) of this section, requirement or prohibition of section 7411(e) of this
title (relating to new source performance standards), section 7412 of this title, section
7414 of this title (relating to inspections, etc.), section 7429 of this title (relating to solid
waste combustion), section 7475(a) of this title (relating to preconstruction requirements),
an order under section 7477 of this title (relating to preconstruction requirements), an
order under section 7603 of this title (relating to emergency orders), section 7661a(a) or
7661b(c) of this title (relating to permits), or any requirement or prohibition of subchapter
IV-A of this chapter (relating to acid deposition control), or subchapter VI of this chapter
(relating to stratospheric ozone control), including a requirement of any rule, order,
waiver, or permit promulgated or approved under such sections or subchapters, and
including any requirement for the payment of any fee owed the United States under this
chapter (other than subchapter Il of this chapter) shall, upon conviction, be punished by a
fine pursuant to Title 18, or by imprisonment for not to exceed 5 years, or both. If a
conviction of any person under this paragraph is for a violation committed after a first
conviction of such person under this paragraph, the maximum punishment shall be
doubled with respect to both the fine and imprisonment.

(2) Any person who knowingly--

(A) makes any false material statement, representation, or certification in, or omits
material information from, or knowingly alters, conceals, or fails to file or maintain any
notice, application, record, report, plan, or other document required pursuant to this
chapter to be either filed or maintained (whether with respect to the requirements
imposed by the Administrator or by a State);

(B) fails to notify or report as required under this chapter; or

(C) falsifies, tampers with, renders inaccurate, or fails to install any monitoring device or
method required to be maintained or followed under this chapter shall, upon conviction,
be punished by a fine pursuant to Title 18, or by imprisonment for not more than 2 years,
or both. If a conviction of any person under this paragraph is for a violation committed
after a first conviction of such person under this paragraph, the maximum punishment
shall be doubled with respect to both the fine and imprisonment.

Clean Air Act-1



[Type text]

(3) Any person who knowingly fails to pay any fee owed the United States under this
subchapter, subchapter 111, IV-A, V, or VI of this chapter shall, upon conviction, be
punished by a fine pursuant to Title 18, or by imprisonment for not more than 1 year, or
both. If a conviction of any person under this paragraph is for a violation committed after
a first conviction of such person under this paragraph, the maximum punishment shall be
doubled with respect to both the fine and imprisonment.

(4) Any person who negligently releases into the ambient air any hazardous air pollutant
listed pursuant to section 7412 of this title or any extremely hazardous substance listed
pursuant to section 11002(a)(2) of this title that is not listed in section 7412 of this title,
and who at the time negligently places another person in imminent danger of death or
serious bodily injury shall, upon conviction, be punished by a fine under Title 18, or by
imprisonment for not more than 1 year, or both. If a conviction of any person under this
paragraph is for a violation committed after a first conviction of such person under this
paragraph, the maximum punishment shall be doubled with respect to both the fine and
imprisonment.

(5)(A) Any person who knowingly releases into the ambient air any hazardous air
pollutant listed pursuant to section 7412 of this title or any extremely hazardous
substance listed pursuant to section 11002(a)(2) of this title that is not listed in section
7412 of this title, and who knows at the time that he thereby places another person in
imminent danger of death or serious bodily injury shall, upon conviction, be punished by
a fine under Title 18, or by imprisonment of not more than 15 years, or both. Any person
committing such violation which is an organization shall, upon conviction under this
paragraph, be subject to a fine of not more than $1,000,000 for each violation. If a
conviction of any person under this paragraph is for a violation committed after a first
conviction of such person under this paragraph, the maximum punishment shall be
doubled with respect to both the fine and imprisonment. For any air pollutant for which
the Administrator has set an emissions standard or for any source for which a permit has
been issued under subchapter V of this chapter, a release of such pollutant in accordance
with that standard or permit shall not constitute a violation of this paragraph or paragraph

(4).

(B) In determining whether a defendant who is an individual knew that the violation
placed another person in imminent danger of death or serious bodily injury--

(i) the defendant is responsible only for actual awareness or actual belief possessed; and
(i1) knowledge possessed by a person other than the defendant, but not by the defendant,
may not be attributed to the defendant; except that in proving a defendant's possession of
actual knowledge, circumstantial evidence may be used, including evidence that the
defendant took affirmative steps to be shielded from relevant information.

Clean Air Act -2
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(C) Itis an affirmative defense to a prosecution that the conduct charged was freely
consented to by the person endangered and that the danger and conduct charged were
reasonably foreseeable hazards of--

(1) an occupation, a business, or a profession; or

(if) medical treatment or medical or scientific experimentation conducted by
professionally approved methods and such other person had been made aware of the risks
involved prior to giving consent.

The defendant may establish an affirmative defense under this subparagraph by a
preponderance of the evidence.

(D) All general defenses, affirmative defenses, and bars to prosecution that may apply
with respect to other Federal criminal offenses may apply under subparagraph (A) of this
paragraph and shall be determined by the courts of the United States according to the
principles of common law as they may be interpreted in the light of reason and
experience. Concepts of justification and excuse applicable under this section may be
developed in the light of reason and experience.

(E) The term "organization™ means a legal entity, other than a government, established or
organized for any purpose, and such term includes a corporation, company, association,
firm, partnership, joint stock company, foundation, institution, trust, society, union, or
any other association of persons.

(F) The term "serious bodily injury" means bodily injury which involves a substantial
risk of death, unconsciousness, extreme physical pain, protracted and obvious
disfigurement or protracted loss or impairment of the function of a bodily member, organ,
or mental faculty.

(6) For the purpose of this subsection, the term "person™ includes, in addition to the
entities referred to in section 7602(e) of this title, any responsible corporate officer.

42 US.C.A. §7413

Clean Air Act -3



Federal Rule of Evidence 611: Mode and Order of Interrogation and
Presentation

(a) Control by court.

The court shall exercise reasonable control over the mode and order of
interrogating witnesses and presenting evidence so as to (1) make the
interrogation and presentation effective for the ascertainment of the truth, (2)
avoid needless consumption of time, and (3) protect witnesses from harassment or
undue embarrassment.

Notes of Advisory Committee on Rules.
Subdivision (a).

Spelling out detailed rules to govern the mode and order of interrogating witnesses
presenting evidence is neither desirable nor feasible. The ultimate responsibility for the
effective working of the adversary system rests with the judge. The rule sets forth the
objectives which he should seek to attain.

Item (1) restates in broad terms the power and obligation of the judge as developed under
common law principles. It covers such concerns as whether testimony shall be in the form
of a free narrative or responses to specific questions, McCormick § 5, the order of calling
witnesses and presenting evidence, 6 Wigmore 8 1867, the use of demonstrative evidence,
McCormick 8 179, and the many other questions arising during the course of a trial which
can be solved only by the judge's common sense and fairness in view of the particular
circumstances.

Item (2) is addressed to avoidance of needless consumption of time, a matter of daily
concern in the disposition of cases. A companion piece is found in the discretion vested in
the judge to exclude evidence as a waste of time in Rule 403(b).

Item (3) calls for a judgement under the particular circumstances whether interrogation
tactics entail harassment or undue embarrassment. Pertinent circumstances include the
importance of the testimony, the nature of the inquiry, its relevance to credibility, waste of
time, and confusion. McCormick § 42. In Alford v. United States, 282 U.S. 687, 694, 51
S.Ct. 218, 75 L.Ed. 624 (1931), the Court pointed out that, while the trial judge should
protect the witness from questions which "go beyond the bounds of proper cross-
examination merely to harass, annoy or humiliate,"” this protection by no means forecloses
efforts to discredit the witness. Reference to the transcript of the prosecutor's cross-
examination in Berger v. United States, 295 U.S. 78, 55 S.Ct. 629, 79 L.Ed. 1314 (1935),
serves to lay at rest any doubts as to the need for judicial control in this area.

The inquiry into specific instances of conduct of a witness allowed under Rule 608(b) is,
of course, subject to this rule.

Federal Rule of Evidence 611 - 1



Model Rules of Professional Conduct
Rule 3.6 Trial Publicity
(@) A lawyer who is participating or has participated in the investigation or litigation of a matter
shall not make an extrajudicial statement that the lawyer knows or reasonably should know will
be disseminated by means of public communication and will have a substantial likelihood of
materially prejudicing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the
identity of the persons involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is
reason to believe that there exists the likelihood of substantial harm to an individual or to
the public interest; and

(7) in a criminal case, in addition to subparagraphs (1) through (6):

(1) the identity, residence, occupation and family status of the accused,

(i) if the accused has not been apprehended, information necessary to aid in
apprehension of that person;

(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers or agencies and the length
of the investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer
would believe is required to protect a client from the substantial undue prejudicial effect of
recent publicity not initiated by the lawyer or the lawyer's client. A statement made pursuant to
this paragraph shall be limited to such information as is necessary to mitigate the recent adverse
publicity.

(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a)
shall make a statement prohibited by paragraph (a).

MRPC on Press and Publicity - 1



Rule 3.8 Special Responsibilities Of A Prosecutor
The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable
cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the
procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such
as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information known to the prosecutor
that tends to negate the guilt of the accused or mitigates the offense, and, in connection with
sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information
known to the prosecutor, except when the prosecutor is relieved of this responsibility by a
protective order of the tribunal;

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about
a past or present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful completion of an ongoing
investigation or prosecution; and

(3) there is no other feasible alternative to obtain the information;

(F) except for statements that are necessary to inform the public of the nature and extent of the
prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making
extrajudicial comments that have a substantial likelihood of heightening public condemnation of
the accused and exercise reasonable care to prevent investigators, law enforcement personnel,
employees or other persons assisting or associated with the prosecutor in a criminal case from
making an extrajudicial statement that the prosecutor would be prohibited from making under
Rule 3.6 or this Rule.

(g) When a prosecutor knows of new, credible and material evidence creating a reasonable
likelihood that a convicted defendant did not commit an offense of which the defendant was
convicted, the prosecutor shall:

(1) promptly disclose that evidence to an appropriate court or authority, and

(2) if the conviction was obtained in the prosecutor’s jurisdiction,

MRPC on Press and Publicity - 2



(i) promptly disclose that evidence to the defendant unless a court authorizes
delay, and

(i) undertake further investigation, or make reasonable efforts to cause an
investigation, to determine whether the defendant was convicted of an offense that
the defendant did not commit.

(h) When a prosecutor knows of clear and convincing evidence establishing that a defendant in

the prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the
prosecutor shall seek to remedy the conviction.

MRPC on Press and Publicity - 3



Two Recent Reports on Legal Education

« Educating Lawyers, Carnegie Endowment for
the Advancement of Teaching (2007)

« Best Practices for Legal Education: A Vision
and a Road Map, Clinical Legal Education
Association (2007)

Carnegie Report Observations:

1. Rapid socialization into the standards of legal
thinking
2. Heavy reliance on case dialogue method.
3. The case-dialogue method of teaching has valuable
strengths but also unintended consequences.
a. Lack of attention to practice
b. Inadequate concern with professional responsibility
4. Assessment of student learning remains
underdeveloped.
5. Legal education approaches improvement
incrementally, not comprehensively.



e —
Carnegie Report Recommendations:

1. Offer an Integrated Curriculum.
a. Teaching of legal doctrine and analysis

b. Introduction of lawyering: acting with
responsibility for clients

c. Developing identify, values and dispositions
consonant with the fundamental purposes of the
legal profession

2. Join “Lawyering,” Professionalism and Legal
Analysis from the Start.

3. Make Better Use of the Second and Third Years
of Law School.

e
CLEA’S Best Practices PROJECT

Undertaken in 2001
Committee of scholars; including Greg Munro
Roy Stuckey as Chair

Charge: “To Develop a Statement of Best Practices
for Legal Education”



e —
Why Statement of Best Practices?

1. Aid to evaluate quality of law school’s
program and Guide to improvement

2. Compelling need to improve legal
education

a. Licensing process is not protecting the public

b. Law schools not committed to preparing
students for bar exams

c. Law schools not committed to preparing
students for practice

Commitment to Preparing Students
to Practice

1. Improving the competence and professionalism
of graduates

a. Access to justice is lacking
b. Graduates are not sufficiently competent

c. Graduates conducting themselves
unprofessionally

2. Law schools should attend to the well-being of
their students



Central Message of Carnegie and Best
Practices

e “Broaden the range of lessons they [law schools]
teach, reducing doctrinal instruction that uses
the Socratic dialogue and the case method;

e “Integrate the teaching of knowledge, skills and
values, and not treat them as separate subjects
addressed in separate courses; and

e Give much greater attention to instruction in
professionalism.

What is Professionalism?

Judith Wegner: Carnegie Report

- Professionals must:
= Have mastery of fundamental and sophisticated
body of knowledge
= Be comfortable in dealing in uncertainty
= Have capacity to engage in complex practice
Be able to learn from experience
Be able to participate responsibly and effectively
in a community
Be obligated to perform public service

o
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