INCREASING RETENTION AND IMPROVING
PERFORMANCE: PRACTICAL ADVICE ON USING
COOPERATIVE LEARNING IN LAW SCHOOLS

VERNELLIA R. RANDALL®

DRAFT: May 25, 2000
TABLE OF CONTENTS
I. INTRODUCTION .......iiiiiiiiiiinanannnnn. e 202
II. CURRENT PARADIGM VERSUS NEW PARADIGM ........... 204
A. Current Paradigm ................... ... ... .. 204
B. NewParadigm .............. . ... .. .o oo, 212
HI. RESEARCH ON COOPERATIVELEARNING ................ 216
A. Comparing Learning Environments ................ 216
B. ReviewofResearch ............................. 218

C. An Example of Use of Cooperative Learning:
Results of Using Cooperative Learning in an

Academic Support Program . . .. ................... 223
IV BASIC ELEMENTS OF COOPERATIVE LEARNING ........... 234
A. Cooperative Learning ........................... 234
B. Well Designed Instructional Objectives . ............. 235
C. Appropriate Groups . ............c.ouiieiuaaninns 236
D. Clearly Perceived Positive Interdependence . . ........ 245
E. Considerable Promotive Interaction . ............... 250
F. Clearly Perceived Individual Responsibility .......... 252
G. Appropriate Group Social Skills . .................. 255
H. Frequent Group Processing . .. .................... 258
VI. IsSUES RELATING TO USING COOPERATIVE
LEARNINGINLAWSCHOOLS . . ..........c.coieien.n. . 259
A. Faculty's Role in Using Cooperative Learning . . .. .. .. 259
B. Grading ........ ... . i e 261
C. FacultyResponse ...................... DUPI 266
D. Student Evaluations . ..................... S 267
E. Coveragelssues ...............ccuuiiiiiniennn. 268
F. Problem Student Behavior . ....................... 269
G. ImpactonTenure .............c.cccoiiiiiunienn. 269
V. CONCLUSION . .ottt et ettt ettt ettt ennennaens 270
APPENDIX A: PROBLEMFORM .................cccovun... 273

* Thank you to my colleagues for all the help and assistance: Kim O’Leary, Andrea
Seielstad, Cathaleen Roach, Ruta Stropus, Jim Cooper, Kathy Hessler.

HeinOnline -- 16 T. M Cooley L. Rev. 201 1999





















































































































240 THOMAS M. COOLEY LAW REVIEW [Vol. 16:2

Team Word Web.  Give each student in a team a different color
Useful in concept marker. Give the team poster size paper.
development and Have the team write the topic in the center.
other thinking skills.  Have the team write core concepts in
roundtable structure, have students place a
color key at the bottom of the paper, then have
individuals write core concepts and
supporting elements in a free-for-all.

Think-pair-share =~ Pose a problem, have students think alone

Promotes thinking about the question for a specified amount of
skills. Particularly time, then form pairs to discuss the question.
for five to ten minute  During share time, students share with the
discussions to whole class. '

precede socratic

exchange or

discussion.

Heterogenous vs. Homogenous Groups. Like group size, whether
to use heterogenous and homogenous groupings is an issue that a

professor must decide based on his or her instructional objectives.
Heterogenous groups are more likely to result in increased tolerance for
diversity. Further, heterogeneous groups promote the cognitive
disequilibrium that the students need to stimulate learning and
development. On the other hand, homogenous groups are more likely
to reach higher levels of social cohesiveness and group productivity.
Another alternative is to form groups in a way that is homogeneous with
respect to one criterion (e.g., college major) and heterogeneous
characteristic with respect to another criterion (e.g., race).'’® To assign
students to a group based on abilities, professors can use different
information about the student, depending on what year the student is in.
For first year students, the professor can use information about the
students LSAT. For second and third year students, the professor can
use the student’s overall grade point average. For upper-division
students, the professor could use their grade in the professor’s course for
the second semester of year-long courses. When assigning members
based on achievement, I assure that each group has a high-achiever and
a low-achiever.

178. See Joseph B. Cuseo, The Practice of Cooperative Learning: Key Implementation
Questions and Answers, 4 COOPERATIVE LEARNING AND COLLEGE TEACHING 4 (1994).
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When forming heterogenous groups, professors also need to decide
how to distribute the individuals. That is, should students be distributed
so that at least one student of the under-represented students is in each
group to assure diversity? Or should professors distribute students to
avoid isolation of students from under-represented groups (that is, at
least two students in each group)?

Even as professors work to assure diverse groups, they should make
sure that they do not isolate certain individuals whom the law school
process has traditionally silenced. That is, the professor should consider
never putting just one woman-or one minority in a group of four. The
professor might also want to avoid isolating Feelers or Introverts on the
Myers-Briggs Type Indicator. Avoiding isolation is especially
important if the groups are to be kept together over a long period.
Cooperative Learning is a very intense and personal learning situation.
Isolating women in a group with three men, minorities in a group with
three whites, and Feelers in a group with three Thinkers,'” and
Introverts in a group dominated by extroverts'*® can have a significant
silencing effect on the individual.'®

~ Group Selection. Another question is whether to allow students to
select their own groups. Most of the time a professor will want to select
the groups, so they can assure the best mix of students. When students
select group members, they generally select members that are similar to
themselves. Furthermore, student-selected groups are often less able to
stay on the task. '

179. See Randall, supra note 1, at 93 (explaining that feelers think “to clarify their values
and to establish networks of values™). Consequently, “even when their expressions seem
syllogistic, they usually evolve from some personally held belief or value.” /d. Feeling law
students need to be encouraged to keep that perspective. See id. If they are placed in a group
surrounded by thinkers they may get little support and encouragement. See id. Without
personal encouragement, fecling law students may find it difficult to be motivated, since they
may find many law school activities boring and unrewarding. See id.

180. See id. at 63 (explaining that legal education as currently structured rewards the
learning style of introverts, although a person could be misled if he or she sat in on a typical
socratic classroom). However, in a Cooperative Learning environment, the introvert could be
disadvantaged because they need time to think before they start answering. See id. If they are
in a group surrounded by extroverts, they could be overwhelmed by the extroverts need to talk
to facilitate thinking. See id.

I181. Seeid. 1have never had anyone criticize the groupings or say that they had a terrible
learning experience because of them. Occasionally, a person will want to change groups. 1
have never changed a person from one group to another. Instead, I help the person figure how
to work with the issues they have identified. I do not know whether things work out, or
whether students resign themselves to stay in the group because they know I will not change.
No one has ever said anything on their course evaluations about the groups.
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Group Form. The use of Cooperative Learning groups does not
have to be a replacement for other teaching methods. Professors can use
Cooperative Learning between fifteen to twenty minutes of a 50-minute
class in first-year courses and between twenty to thirty minutes of a 50-
minutes class in upper-division courses. Thus, a professor can use
Cooperative Learning groups with lecture, case method, discussion
method, or the problem method of teaching. Professors can also
integrate the use of Cooperative Learning with socratic exchange. A
final question is whether to use formal Cooperative Learning groups,
informal Cooperative Learning groups, or base groups.

Formal Cooperative Learning groups are heterogenous groupings
that last for the duration of the semester/quarter. In large, impersonal
classes, with complex subject matter, formal Cooperative Learning
groups provide support, encouragement and assistance in mastering the
content and skills. Formal groups also provide ongoing feedback.
Students gain assistance in learning to think critically. Finally, formal
Cooperative Learning groups personalize the course and provide a
mechanism to hold each member accountable for striving to make
academic progress.'® Formal groups are excellent vehicles for helping
students not only learn information, but also composition, concepts,
problem-solving, and other critical thinking skills.

Informal Cooperative Learning groups'® are temporar’ 870UPS that
last for only one discussion or one class period. Informal groups can:
help to focus the students’ attention on the material or on skills
development, set a mood conductive to learning, help organize in
advance the materials, and ensure that all the students cognitively
process the material being taught and provide closure to an instructional
session.'®® One way to use informal Cooperative Learning is to use it
intermittently with other teaching methods. Thus, in a fifty-minute class
utilizing the Socratic Method or Whole Class Discussion, a professor
could use the following format:'*®

» Introductory Cooperative Learning Pair 5 minutes
Discussion

182. See JOHNSON ET AL., ACTIVE LEARNING, supra note 8, at 6:6.

183. In my smaller classes, especially seminar classes, [ use informal Cooperative Learning
groups. [ also use these groups to assure that all students discuss a significant question.

184. See JOHNSON ET AL., ACTIVE LEARNING, supra note 8, at 6:4.

185. I'have used this format in first year torts class with 90 students.
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» Socratic Exchange or Whole Class 20-30
Discussion I minutes

» Intermediate Cooperative Learning Pair 5 minutes
Discussion

» Socratic Ekchange or Whole Class 10-15 minutes

Discusston II

» Final Cooperative Learning Pair Discussion 5 minutes

This method is an effective way to ensure that all students are
actively involved in understanding what they are learning. The method
also reaches students with different learning styles and is especially
helpful in longer classes to keep extroverts alert and engaged. It also
provides a mechanism for the professor to “gather your wits, reorganize
your notes, take a deep breath, and move around the class listening to
what students are saying.”'® Listening to student discussion is an
important teacher task. Listening to students gives the professor
direction and insight into how well the students are understanding the
concepts. )

In a fifty minute course using the problem method, the following
format is useful: ’

» Introduction to Lesson 5 minutes

» Informal Cooperative Learning Group 20-30 minutes
Discussion of Problem(s)

»  Whole Class Discussion of Problem or 10-20 minutes
Socratic Exchange

» Lesson Closure 5 minutes

Base Cooperative Learning groups provide “a structure to manage
course procedures, such as homework, attendance, and evaluation.”'®’
Professors use base groups for academic tasks such as completing an
assignment, routine tasks such as taking attendance, and personal
support tasks such as giving each other advice about relationships and

186. JOHNSON ET AL., supra note 8, at 5:12.
187. JOHNSON ET AL., supra note 8, at 6:6.
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nonacademic problems.'®® During the year, the base groups focus on
reinforcing law school study skills, such as: reading cases, briefing the
cases, note-taking, outlining, and test preparation.

Summary of Cooperative Learning Groups
Informal Formal Base Groups
Primary | Content Review | Special Projects | Daily Classroom
Use Activities Problems Work Support .
Processing and Bonding
Academic
Content and
Skills
Make-up | Quick, Random | Heterogenous Heterogenous
- | Groupings Ability/ Ability/
Personality Personality
Groups Groups
Homogenous Homogenous
Interest Groups | Interest Groups
Selection | Turn to your Teacher makes | Teacher makes
neighbor groups based on | groups based on
Counting Off student interest | student interest
and ability and ability
Duration | Until the end of | Until the end of | Until the end of
Activity Project lesson, unit,
project, quarter,
semester, year,
or graduation

188. Cf Warner et al., TEACHING LAW WITH COMPUTERS, 24 RUTGERS COMPUTER & TECH.
L. J. 107 (1998) (suggesting using the Internet “to facilitate cooperative studying among
students by creating a web site that only students in a particular study group can access,” and
to provide a virtual classroom “environment in which students can easily share questions,
insights, and materials through e-mail, online discussion, and study group and course Web
sites™).
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D. Clearly Perceived Positive Interdependence is Essential to
Effective Cooperative Learning. :

With clearly perceived positive interdependence, each student feels
that she or he is part of a team and is responsible for the other group
members. Students believe that they “sink or swim together.” Students
have two responsibilities: to learn the assigned materials and skills, and
to ensure that all members of their group have learned the material and
skills. Positive interdependence promotes each group member’s efforts
for group success; and a situation in which each group member has a
unique contribution to the joint effort because of his or her resources,
role, or task responsibilities. In fact, group membership and
interpersonal interaction among students does not produce higher
achievement  unless professors clearly structure  positive
interdependence.’” The decision on how to construct positive
interdependence depends on whether the goal is the production of some
tangible, jointly-constructed product, or the achievement of group
consensus or behavior. The choice also depends on instructional goals.
Several strategies for creating positive interdependence exist: Goals,
Resources, Role, Task, Group Grades, Group Product, Group Spirit,
Jigsaw, and Reward.

Goals™ Students must perceive that they can achieve their
learning goals if, and only if, all the members of
the group also attain their goal. Consequently,
some clearly stated group goals such as “do the
assigned problem and make sure that all members
of your group learn the assigned material” is
important to group interdependence. A group goal
must be a part of every lesson. Goal
interdependence can be set up by requesting one
product from the group, and by randomly
evaluating the product from one group. Other
ways of building goal interdependence are to keep
a group progress chart on the performance of the
group members, to have different members
complete different tasks, and not to accept any
work until the project is completed.

189. See JOHNSON ET AL., supra note 8, at 3:4 to 3:7.
190. See id. at 3:4.
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The simplest way to get students to work together
is to provide only one set of materials or
resources, or to provide each member only part of
the information, resources, or materials.
Depending on the instructional goals, the students
can take turns with the materials, or the students
can take different roles with one set of materials.
For most of the instructional goals, having the
students undertake different roles with one set of
materials may be the most effective.
Consequently, for each major problem or question,
a professor can provide a “problem form” for the
group to write down their answer. Another
method of building in resource interdependence is
to give a writing assignment in which each
member must write a sentence in each paragraph.

191, See id.
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Interdependent and complementary roles for each
member can create positive interdependence.
Several ways roles can be structured include: (1)
(1) Functional (such as a recorder),'** (2) Centered
around resources (such as making each member
responsible for some resource or piece of
information),'™ (3) Based on perspective (where
the professor assigns each member a point of
view,)'” (4) Cognitive (where each person is
responsible for part of the critical-thinking _
process).'” For instance, in a four-person group, a
professor could routinely instruct the groups to
assign the roles of reader, recorder, timekeeper,
and encourager.'” A professor can also use other
roles beyond the traditional legal role-playing. For
instance, the professor can assign students to take
on other players in a problem, such as a legislator,
an administrator, a community activist, or a
religious leader. Finally, in my upper division
class, the professor can leave the question of how
to assign the roles and role rotation up to the
students. In the first year of law school classes,
the professor may want to assign roles to assure
that individual students have the opportunity to
practice the same role repeatedly so she or he can
gain a higher level of proficiency. On the other
hand, the professor can also rotate the roles so that
students can learn new skills.

192. See id. at 3:5.
193. See id. at 3:7.
194. See Cuseo, supra note 178, at 5.

195. Seeid

196. See Cuseo, supra note 178, at 5. For instance, assign the responsibility for analysis,
synthesis, evaluation, elaboration, and application to different individuals.

197. See ELLIS & WHALEN, supra note 5, at 33. The responsibility of the encourager is to
make sure that “everyone has a chance to contribute ideas and is complimented for those

contributions.” Id.
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Give “each group member a part of the task to.
complete” to promote interdependence. The
division of labor is such that the actions of one
group member must be completed in order for the
next group member to complete his or her
responsibilities (factory-line model).'”® For
instance, when teaching students how to use
IRAC, a professor can have each student write one
part of the answer to a question and then combine
them into one answer. Professors can create task
interdependence by having one student in each
group learn a concept or information and be
responsible for teaching it to other group
members.®® When using task interdependence,
building in individual accountability is very
important so that students are interested in the
total results rather than just their parts.

The essence of Cooperative Learning is positive
interdependence. The most common way to
structure positive interdependence is with group
grades. Many ways exist for structuring grading to
assure positive interdependence. A law professor
could: 'average the members’ individual grades so
everyone receives the average score, *total the
students’ individual scores and everyone receives
the total, *provide a group score on the paper or
product, ‘randomly select one member’s
paper/exam to score and everyone receives that
score, *give individual scores plus a group bonus
or give individual score plus group average, °give
all members the lowest score in the group,
’average academic scores plus collaborative skills
performance scores, and ®provide academic and
nonacademic rewards.

198. See id; JOHNSON ET AL., ACTIVE LEARNING, supra note 8, at 3:6.
199. See ELLIS & WHALEN, supra note 5, at 33.

200. See id.

201. See JOHNSON ET AL., ACTIVE LEARNING, supra note 8, at 3:4 to 3:6. See generally
ELLIS & WHALEN, supra note 5, at 35.
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Group Students can create a single product, such as a

Producr’® memo, or a presentation. In the informal
Cooperative Learning environment, each group
completes a Cooperative Learning form.?*
Having a group product for every class increases
the likelihood that individual students will behave
responsibly and that the group will stay on the

task.
Group Establishing a group identity is another
Spirit® mechanism for promoting positive.

interdependence. For instance, if a professor put
students in base groups, the professor can use the
first meeting to allow them to develop a sense of
group identity.

Jigsaw*” Jigsaw is a very complex strategy. It involves
dividing the information and making each base
group responsible for a different set of
information. The professor instructs the students
to learn the information and to be prepared to
teach it to their classmates (or others). The
professor then brings the students together into
“expert groups.” The “expert groups” review what
they have learned, clear up any confusion, share
what they have written, and come to agreement on
what is important to teach. They plan how they
will teach, and then they teach their classmates. I
have used this technique very successfully in my
Health Care Law Class where students have made
presentations to the school and to the community
on a variety of topics.

202. See ELLIS & WHALEN, supra note 5, at 35.
203. See infra, Appendix A.

204. See id. at 33.

205. See id. at 33-34.
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Reward® One popular strategy for fostering
interdependence is to give rewards when a group
accomplishes a goal. This strategy is frequently
used with children. However, the Cooperative
Learning community debates whether rewards are
an appropriate strategy. Some professors believe
that extrinsic reward can be effective if used in
moderation; while others argue that extrinsic
rewards reduce intrinsic motivation.

Use as many strategies as possible for promoting positive
interdependence within one lesson. “Positive interdependence provides
the context within which promotive interaction takes place, group
membership- and interpersonal interaction among students do not
produce higher achievement unless positive interdependence is clearly
structured and . . . goal interdependence is present.”2”

E. Considerable Promotive Interaction is a Trademark of
Cooperative Learning.*®

Promotive interaction is a process in which individuals encourage
and help each other’s efforts to achieve, to complete tasks, to produce
and to reach the group’s goals. Promotive interaction needs to be face-
to-face. In the typical law school, students talk to each other’s back.
Having significant promotive interaction when students talk to each
other’s back is not only difficult, but impossible. When promotive
interactions are appropriately structured, students:

Provide each other with efficient and effective help and assistance;
Exchange needed resources, such as information and materials;
Process information, more efficiently and effectively;

Provide each other with feedback to improve subsequent
performance; |

Challenge each other’s conclusions to promote higher-quality
decision making;

Advocate the exertion of effort to achieve mutual goals;

Influence each other’s efforts to achieve the group’s goals;

Act in trusting and trustworthy ways; and

W Aup:—-'

N

206. See ELLIS & WHALEN, supra note 5, at 34, JOHNSON ET AL., ACTIVE LEARNING, supra
note 8, at 3:5.

207. See generally JOHNSON ET AL., supra note 8, at 3:6 to 3:7.

208. Seeid. at3:7.
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9. Are motivated to strive for mutual benefit.?®

Most law school classrooms do not easily allow for face-to-face
interaction. However, if the chairs in the classroom are movable, the
room can be situated with little disruption to the class. When using
either base groups or formal groups, assign the students to seats so that
the two students sitting in front can turn around and face the students in
back quickly. In addition, professors can ask to be assigned to a
classroom larger than the class size would ordinarily dictate. For
instance, if the class size is thirty, a room large enough to hold forty-five
or sixty would be appropriate. The students can quickly move into
groups without too much disruption.?'

The tvpical law school classrooms. All eyes are on the teacher who -

is the center the learning processes. The teacher is a “sage on the stage.”

The Cooperative Learning Classroom. In the Cooperative Learning
environment, a large portion of the interaction is between students. As
the figure below shows, by having the students turn in their seats so they
can talk face-to-face, knee-to-knee, the role of the teacher is to be a
“Guide on the Side.”

209. Seeid.
210. Seeid.
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F. Clearly Perceived Individual Accountability is Essential to
Effective Cooperative Learning.*'’

The purpose of Cooperative Learning groups is to make each
member a stronger individual. Accountability is the key to ensuring that
all group members are, in fact, strengthened by learning cooperatively.
Accountability exists:

1. when the professor assesses the performance of each individual

student;

2. when the professor gives the result of the assessment back to the

individual and gives the group average back to the group; and

3. when students hold other group members responsible for
contributing his or her fair share to the group’s .success. Individual

accountability is necessary to avoid the free rider effect. Individual

accountability can be assured in several ways: group size, signature,
sampling, checkpoints, observmg, journals, peer evaluation, and
testing.

211. Seeid. at 3:7 to 3:9.
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The smaller the group, the greater the individual
accountability. A person can consistently come to
class unprepared in the typical law classroom,
because the chances of someone discovering it is
very low. However, in a small group, the other
group members will know when a person is not
prepared, in part because the individual is necessary
for the group to do its part.

Have students sign any group work. However, the
professor should clearly explain what the student
signature means. For instance, place a statement on
the form that “your signature says that you were
prepared for class and that you fully participated in
your group discussion.” Requiring a signature will
not guarantee that everyone is prepared, however, it
sends a message on the importance of individual
responsibility. Law students take their signature
very seriously and will not sign the group product
when they cannot attest to the fact.?'?

Call on students at random to discuss part of their
group’s work. This technique easily combines with
the typical Socratic Method.

For long projects, such as a group presentation or
paper, build in checkpoints where each student must
turn in part of the task completed. Checkpoints hold
the students accountable. Checkpoints also help

develop the student’s organizational skills.

212. Seeid at3:8.
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Observing.  Observe each group recording the frequency with
which each member contributes to the group work.
For instance, in a problem-based course, the
professor could require students to keep a “problems
journal.” The professor could then observe how
many students have their journals, their books, and
other signs that they prepared for the lesson. Of
course, for the observation to have an impact on the
students, it is necessary that the faculty member
explain his or her role, what the professor is
observing, and why the information is relevant.

Journals. The professor can ask students to keep journals or
write reflective papers after each lesson. In journals,
students reflect on the substantive knowledge and
skills that they are learning. In addition, students
reflect on their contribution to the group, what they
are learning about working with others, or the skills
they need to be a better group members.”"?

Peer Having students evaluate their team members is
Evaluation  another mechanism for assuring individual
accountability.?"

Testing. Besides promoting individual accountability, regular
testing can be a means of assessing students’ skills,
comprehension, and thinking. The information from
the testing can help us to structure our course around
the students.

“There is a pattern to classroom learning. First, students learn
knowledge, skills, strategies, or procedures in a cooperative group.
Second, students apply the knowledge or demonstrate the skill, strategy,
or procedure alone to demonstrate their personal mastery of the material.
Students learn it together and then do it alone. "’

213. Seeid.

214. See id. When I have used this technique, I generally count the peer valuation as a very
small portion of the overall grade.

215. Id. at3:9.
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G. In Cooperative Learning, the Professor Must Assure That
Students Have Appropriate Group Social Skills.”’®

To work cooperatively to achieve mutual goals, students must (1)
get to know and trust each other, (2) communicate accurately and
unambiguously, (3) accept and support each other, and (4) resolve
conflicts constructively.?’” We are not born instinctively knowing how
to interact effectively with others. These skills do not magically appear
when students need them. Consequently, the professor must teach the
skills.'® The professor may be inclined to assume that students in law
school will have the necessary social skills, that would be a mistake. No
assurances exist that individuals at any educational level have the social
skills for cooperating effectively. “The more socially skillful students
are, and the more attention instructors pay to teaching and rewarding the
use of social skills, the higher the achievement that can be expected
within the Cooperative Learing groups.”"? Professors need to teach
skills that fall into the following categories: forming skills, functioning
skills, formulating skills and fermenting skills.

Forming Forming skills include the initial management

Skills skills needed to establish appropriate behavior
norms such as, encouraging everyone to
participate, calling group members by name,
making eye contact with the speaker, eliminating.
“put-downs.”**

216. See JOHNSON ET AL., supra note 8, at 3:9; JOHNSON ET AL., CIRCLES OF LEARNING:
COOPERATION IN THE CLASSROOM, 43-53 (1984).

217. Seeid. at 3:9.

218. See Paul T. Wangerin, Skills Training in “Legal Analysis”: A Systematic Approach,
40 U.MiaMI L. REv. 409, 411-19 (1986) (asserting that legal analytical “skills are not all that
law teachers teach™). Cf. JOHNSON ET AL., ACTIVE LEARNING, supra note 8, at 3:9.

219. JOHNSON ET AL., supra note 8, at 3:9.

220. See JOHNSON ET AL., supra note 171, at 45-46.
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Functioning  Functioning skills include the skills necessary to

skills assure a functioning group.”' Students evidence

: these skills by stating or restating the purpose of
the assignment, setting time limits, suggesting
procedures for how to most effectively complete
an assignment, and energizing the group when
motivation is low.”?

Formulating  Formulating skills include the mental processes

skills needed to build deeper understanding of the
subject being studied, the use of higher quality
reasoning strategies, maximizing mastery and
retention of material, and providing methods for
processing the material.”?

221. See id. at 46 (discussing that the skills include the ability to: encourage other members
to complete tasks: find effective work procedures; and foster friendly/pleasant work
atmosphere).

222. Seeid.

223. See id. at 47 (discussing that formulating skills include: summarizing aloud what has
been read or discussed; secking accuracy by correcting summary adding important information,
and pointing the ideas or facts summarized incorrectly; seeking elaboration by relating the
material to previously learned material; having members make overt the implicit reasoning
process; challenging each other’s conclusions and reasoning; causing grecup members to dig
deeper into material; assembling for their conclusions; finding more information to support their
positions; and arguing constructively about alternative solutions or decisions).
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Fermenting  Fermenting skills are those skills that stimulate

skills reconceptualization of the material being studied,
cognitive conflict, the search for more
‘information, and the communication of the
rationale behind one’s conclusion.”* “The most
important aspects of learning take place when
group members skillfully challenge each other’s

- conclusions and reasoning.””** To coordinate

efforts to achieve mutual goals, students must: 'get
to know and trust each other, 2communicate
accurately and unambiguously, *accept and
support each other, and *resolve conflicts
constructively.

224. See id. at 47-48 (discussing that fermenting skills include: 'criticizing ideas not people;
differentiating ideas when there is disagreement; ’integrating many ideas into one position;
*seeking justification for a member’s conclusion; ‘extending a conclusion or answer by adding
additional information or implications; *asking questions that lead to deeper analogies; and
Sproducing plausible alternatives).

225. Id at47.
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Steps to Necessary Interpersonal and Social Skills?

Fermenting

) Ensures that
Formulating intellectual

Ensures that challenge and

Functioning members disagreement
Ensures that chgage In takes place.
necessary

Forming grr: :g&fp crate cognitive

Ensures that Y- processing.

group

members are

present and

oriented

toward

working.

H. Frequent Group Processing is Important o
Cooperative Learning.**

Group processing involves reflecting on a group session to describe
what member actions were helpful and unhelpful and to decide what
actions to continue or change.”® Group processing clarifies and
improves the effectiveness of the members in contributing to the
collaborative effort.””® Two levels of group processing exist, small
group and whole class. Small group processing occurs at the end of
each class session for each cooperative group, helping them process how
effectively the groups worked together.”® Group processing is an
important part of the Cooperative Learning process. Studies show that
students who work in Cooperative Learning groups that use group
processing have increased achievement.”?' Group processing enables
learning groups to focus on maintaining good working relationships
among members by:

226. See id. at 45-46 (diagraming the four skill ievels).

227. Seeid. at 51-52.

228. See JOHNSON ET AL., supra note 8, at 3:10,

229. Seeid.

230. Seeid. at 3:12.

231. Seeid. at 3:11 (citing S. Yager et al., Oral Discussion, Group-to-Individual Transfer,
and Achievement in Cooperative Learning Groups. 77 J. EDUC. PSYCHOL. 60-66 (1985)).
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facilitating the learning of cooperative skills,

ensuring that members receive feedback on their participation,
ensuring that students think on the meta-cognitive and the cognitive
level, and -

4. providing the means to celebrate the success of the group and
reinforce the positive behaviors of group members.??

W NI

Professors can use several strategies to promote effective group
processing, such as, faculty observation, self-monitoring, or student
observation.

Faculty Faculty can monitor students’ ihteractions and
Observation give them feedback regularly by collecting
information as they observe groups.

Self-Monitoring  Students can complete question(s) about how
their group interacted. Students can answer
the questions individually or as a group.

Student In a class with more than eight groups of

Observation fours, consider using student observers.
Professors can hire student observers as
teaching assistants or students in the course
can be observers.”’

VI. IsSUES RELATING TO USING COOPERATIVE LEARNING
IN LAW SCHOOLS.

Faculty using Cooperative Learning in law schools will be
confronted with a number of issues including: the faculty’s role in using
cooperative learning, grading, faculty response, student evaluations,
coverage issues, problem student behavior, and impact on tenure.

A. Faculty’s Role in Cooperative Learning

The role of the faculty in the Cooperative Learning classroom is very
different from the traditional classroom. In Cooperative Learning, the
professor is truly a “guide on the side,” not the center of attention.

However, it would be a mistake to think that Cooperative Learning
is less work. It is not. Professors using Cooperative Learning will have

232, Seeid. at 3:11. -
233. See ELLIS & WHALEN, supra note 5, at 52-53.

HeinOnline -- 16 T. M Cooley L. Rev. 259 1999



260 THOMAS M. COOLEY LAW REVIEW [Vol. 16:2

more work before and after class. The teaching role of the faculty
necessarily expands when using Cooperative Learning. With
Cooperative Learning, the teacher makes the decisions, develops the
lesson, monitors and intervenes, evaluates and processes.

Professors using Cooperative Learning have many difficult
decisions to make. What are the specific academic and collaborative
objectives?”* What group size shall you use?*** How should you assign
students to groups?*® How should you arrange the room??’ What
material should you use?*® Finally, what roles should you assign?**

Once a professor has made the decisions it is then the professor’s
responsibility to set the lesson. Setting the task involves structuring
positive interdependence,*” individual accountability**' and intergroup
processing.?* The professor must explain the academic task,?*’ explain

234. What academic and/or collaborative skills are students to learn or practice in their
groups? Start with something easy.

235. Students often lack collaborative skills, so start with groups of two or three students;
after several experiences advance cautiously to groups of fours.

236. Heterogeneous groups are the most powerful, so mix abllmes sexes, cultural
backgrounds, and task orientations. Assign students to groups randomly or select groups
yourself. Do not routinely let students select. Remember not to isolate minorities, women, etc.
in long-term groups.

237. The closer the students are to each other, the better they can communicate. Group
members should be knee-to-knee and eye-to-eye. Have the class assigned to a room much larger
than needed so the groups will have space to work.

238. Materials can send a “sink or swim together” message to students if they are given only
one paper, or give each member a part of the material to learn and the responsibility to teach the
group.

239. Students are more likely to work together if each has a job that contributes to the task.
Assign work roles, skill roles, critical thinking roles.

240. Students must feel that they need each other to complete the group’s task so that they
“sink or swim together.” Some ways to create this are by establishing mutual goals (students
must learn the material) and help make certain that group members learn the material, joint
rewards (if all groups achieve above a certain percentage on the test, each will receive bonus
points), and share materials, information and assigned roles.

241. Each student must feel responsible for learning the material and helping the group.
Some ways to ensure this feeling include frequent oral quizzing of group members picked
randomly, giving individual tests, having everyone in the group write (pick one paper at random
to grade), or having students do work first to bring to the group.

242. Having groups check with and help other groups, and giving rewards or praise when
all class members do well can extend the benefits of cooperation to the whole class.

243. Prepare students by teaching them any material they need to know, then make certain
they clearly understand what they are to do in the groups. This might include explaining lesson
objectives, defining concepts, explaining procedures, giving examples, and asking questions.
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the criteria for success,’ specify the behaviors wanted from the

groups,**® and teach collaborative skills.2 |

After setting the lesson, the professor is responsible for monitoring
the lesson and intervening when necessary. Monitoring and intervening
involve several different approaches: Varranging face-to-face
interaction,”®’ “monitoring students’ behavior, **® pfoviding task
assistance,**® and Yintervening to teach collaborative skills.*

Finally, it is the professor’s responsibility to evaluate the process.
Evaluating the process involves: Pevaluating student learning,?'
Yassuring group processing,”? and Yproviding closure to the lesson.?*?

B. Grading

The most significant problem facing a teacher wanting to use

244. Evaluate student work on a criteria-reference rather than a norm-referenced basis.
Make clear your criteria for evaluating the groups work.

245. The more specific the behavior to be displayed in the group’s work, the more likely
the students will do them. Make behavioral expectations clear: contributing, helping, listening
with care to others, encouraging others to participate, and asking for help or clarification.

246. After students are used to working in groups, pick one collaborative skill they need to
learn, point out the need for it, define it carefuily, have students give phrases they can say when
using the skill, post the phrases, and observe for and encourage the use of the skill until students
are doing it automatically. Then teach a second skill. Consider praising, summarizing,
encouraging, checking for understanding, asking for help, or generating further answers.

247. The beneficial educational outcomes of Cooperative Learning groups are due to the
interaction patterns and verbal exchanges that take place among students. Make certain there
is oral summarizing, giving and receiving of explanations, and elaborating going on.

248. This the fun part! - While students are working, circulate to see whether they
understand the assignment and the material, give immediate feedback and reinforcement, and
praise good use of group skills.

249. If students are having trouble with the task: clarify, reteach, or elaborate on what they
need to know. ‘

250. If students are having trouble with group interactions, suggest more effective
procedures for working together or more effective behaviors for them to engage in. Ask
students to figure out how to work more effectively together. If students are learning or
practicing a skill, record on an observation sheet how often the skill is observed, then share
observations with the groups.

251. Assess how well students completed the task and give them feedback.

252. To improve, students need time and procedures for analyzing how well their group is
functioning and how well they are using collaborative skills as well as time to do better after
receiving the information. Processing can be done by individuals, small groups, or the whole
class. To start, have groups routinely list three things they did well in working together today
and one thing they will do better in the next meeting. Then summarize as a whole class.

253. Reinforce student learning by having groups share answers or papers, summarize major
points in the lesson, or review important facts.
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Cooperative Learning in law school is the grading system. First, law
school uses norm-referenced grading rather than criterion-referenced
grading.”* Second, law faculties generally do not provide interim
grading opportunities or a grade for class participation. Third,
anonymous grading is a problem in Cooperative Learning. Fourth, some
faculty may object to grades based on collaborative work.

SR : norm-
Norm-referenced versus criterion-referenced grading.*>* In

referenced grading students received their grade, not on whether they
have met the teachers’ learning objectives, but on how they compared
with the performance of other law students.”® “In other words, B, C, D,
and F grades today are not determined by reference to external standards
of performance or professional promise, but instead are determined by
the relationships between the points earned by A papers and the points
earned by all other papers on a particular examination.”*’

Such a grading system can undermine Cooperative Learning. The
message to students in Cooperative Learning is that by working together
everyone can improve and achieve. That is, no one needs to fail and the
potential exists for everyone to excel. The message in a norm-reference
system is that it does not matter how hard a student works or how much
growth a student makes, if the student is on the bottom, the student gets

254. See Henderson, supra note 3, at 399 (discrediting the institutional practice of ranking
law students among their peers); see also John N. Hobbs, Grading Versus Teaching, 22
IMPROVING C. & U. TEACHING 239, 239 (1974} (stating that “students . . . view gradesas . ..
an arbitrary, persistent nuisance.”); Steve H. Nickles, Examining and Grading in American Law
Schools, 30 ARK. L. REV. 411, 455 (1977) (stating that “‘eggs in the supermarket still are more
accurately compared than are students in the law schools™); Paul F. Teich, Research on
American Law Teaching: Is There a Case Against the Case System?, 36 J. LEGAL EDUC. 167,
169 (1986) (“Relevant studies however, uniformly seem to conflict with long-held and
cherished assumptions about the special educational value of predominant law-teaching
modes.”); Jeffrey Evans Stake, Who's “Number One ”?: Contriving Unidimensionality in Law
School Grading, 68 IND. L. J. 925 (1993) (arguing that in the practice of law, being “Number
One” is contingent and contextual, while in law school, grading and ranking hides that
contingency and context).

255. See Nancy H. Kaufman, 4 Survey of Law School Grading Practices, 44 J. LEGAL
EDUC. 415, 417-18 (1994) (reporting that 2/3 of the law schools responding had some form of
a grading curve).

256. See Henderson, supra note 3, at 414. (“The confusion over norm referencing and
criterion referencing sends students the wrong message about their grades and subsequent rank.
Students believe exams evaluate not what they know in terms of minimum competence, but
what they know in relationship to the class.”)

257. Kissam, supra note 3, at 489-90 (asserting that the use of grading curves discourages
law professors from providing much instruction or effective feedback to students on their
performance of basic examination skills, for to provide this guidance would make it more
difficult to impose such a grading curve).
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the lowest grade. Most law schools have some form of grading curve
or grade normalization and many faculty believe this is necessary,
except at the elite schools where all the students are deemed capable.
However, even at the elite schools the top grades, “A’s” are rationed.
Such a system sends an additional message that undermines Cooperative
Learning.”®® The message is “A’s” and/or “B’s” are scarce resources.

Ideally, law schools would move to criterion-referenced systems
where students’ grades would be based on meeting a communicated set
of performance goals and where there were no limits on the number of
“A’s” and “B’s” that professors could award. Law schools could adopt
the Harvard model of 20 percent A’s, 60 percent B’s, and 20 percent
C’s; or the more flexible grading patterns at other national schools that
would, at least, adapt more readily to Cooperative Learning.”*® A third
alternative would be to allow the faculty member who. teaches using
Cooperative Learning to petition not to be subject to the curve or grade
normalization.”*

Short of achieving the ideal, one of the professor’s first tasks is to
find a way around the message that good grades are scarce. One way
around that message is to inspect the school’s curve carefully and
construct a message that gives students reassurance. For instance, if a
law school’s curve does not require that a professor give any “D’s” or
“F’s” then that professor could set a criteria reference system that
assures everyone who meets the minimum criteria will receive a C+.
This message would be consistent with the message of Cooperative
Learning.

At the end of a grading period in a Cooperative Learning class,
students will have grades from Cooperative Learning efforts and
individual efforts. When the professor adds these grades, the high
achievers get “A’s.” The students who are middle and low achievers
receive higher grades than they would in a purely individualistic or
competitive environment because of the increased achievement due to

258. See id.; see also Henderson, supra note 3, at 399.

259. See generally Kissam, supra note 3, at 433 (citing 81 BOALT HALL,
ANNOUNCEMENT FOR ENTERING STUDENTS, at 9 (Sept. 1988) (High Honors, Honors,
Pass and Fail grades); STATE UNIVERSITY OF NEW YORK AT BUFFALO, FACULTY OF
LAW AND JURISPRUDENCE 1986-88 BULLETIN, at 8 (1988) (Honors, Qualified,
Marginal, and Fail grades); YALE LAW SCHOOL, INFORMATION AND APPLICATION
FORMS FOR CLASS ENTERING SEPTEMBER 1988, at 2 (1988) (Credit/Fail grading first
semester; Honors, High Pass, Pass, and Fail grades thereafter)). '

260. See generally Kissam, supra note 3 (asserting that a law school could modify the
harsher aspects of its grading curve for classes in which writing exercises are employed).
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Cooperative Learning.?®' Therefore there are increased numbers of
“B’s” and “C’s,” but the number of “C-’s”, “D’s” and “F’s” decrease,
since the team members refuse to allow uninspired students to stay
uninvolved.?®

This effect creates another problem. Other faculty members may
perceive the professor using Cooperative Learning as an “easy grader.”
Other professors may hold that perception because they do not
understand the ideas of Cooperative Learning. One approach to dealing
with faculty perception is to do a workshop on Cooperative Learning for
the faculty. Another alternative is to subscribe to “Cooperative
Learning and College Teaching” and circulate it among your faculty. At
any rate, dealing with that perception will be a significant issue,
especially if the Cooperative Learning professor is untenured and
uniformity in grading is important at the law school.

Students may also perceive the Cooperative Learning professor as
an easy grader as they look at his or her posted grades. However, the
first few weeks of class usually dissuade people from believing that
Cooperative Learning classrooms are easy. In fact, they require much
more sustained effort than the traditional classroom. Students quickly
figure out that they will earn any grade they receive, and you can expect
a significant percentage to drop the class.

No interim grading opportunities/class participation grades.
Another grading issue is the necessity of setting criteria and having
multiple grading opportunities. Law faculties typically provide only one
exam per semester. Exams once a semester are not a sufficient
opportunity for law students to learn from their mistakes. Such a
practice gives a significant advantage to some students based upon
behavioral characteristics brought into the law school environment. A
Cooperative Learning environment is based on the opportunity for
students to have multiple evaluations and feedback. Faculty adopting
the new paradigm in more doctrinal courses should be providing more
instruction, more practice, and more individualized feedback on student
writing.”®> Many methods are available to professors for increasing
evaluation and feedback:

261. See JOHNSON & JOHNSON, supra note 5, at 141,

262. Seeid. :

263. See generally Kissam, supra note 3; Feinman & Feldman, Achieving Excellence:
Mastery Learning in Legal Education, 35 J. LEGAL EDUC. 528, 545-47 (1985); Janet Motley,
A Foolish Consistency: The Law School Exam, 10 Nova L.J. 723 (1986); John M. Burman,
Out-of-Class Assignments as a Method Of Teaching And Evaluating Law Students, 42 J. LEGAL
Epuc. 447 (1992).
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1) several times a semester students can write short ungraded essays,”*

2) cooperative learning group discussions of the problems,

3) class discussion of the problems,

4) written self-critiques by students, after class discussion,

5) peer review of students’ work,

6) using teaching assistants to review student essays, outlines, and
self-critiques,” and,

7) random review of some written work to assure good faith effort.

Anonymity in Grading. Clearly, providing completely anonymous
grading in a Cooperative Learning environment is impossible.?*® Even
in required courses, students seem to accept, without comment or
hesitation, the need for you to know who is doing the work throughout
the course. :

Basing Grade on Collaborative Work. Some faculty may argue that
the ABA’s Standards for Approval of Law Schools required the use of
evaluation techniques that focus on the work done by individual
- students. Standard 304(b) provides that “[t}he scholastic achievement
of students shall be evaluated from the inception of their studies. As
part of the testing of scholastic achievement, a written examination of
suitable length and complexity shall be required in every course for
which credit is given [with exceptions irrelevant here].”?’ ‘

- Furthermore, a 1975 interpretation of that standard states that “[t]he
examination should be by either written examination or term paper. The
examination should not be an oral examination, nor should it be a
progress report graded by fellow students. The intent of the Standard is
to have a meaningful faculty assessment of the student’s work
product.”?%®

Some argue the definite article in the final sentence of the 1975
interpretation required an evaluation based on each student’s work

264. See generally Kissam, supra note 3, at 494 (describing and recommending the use of
short, ungraded writing exercises to help teach doctrinal courses).

265. See Leon E.Trakman, Law Student Teachers: An Untapped Resource, 30 J. LEGAL
EDUC. 331'(1979) (discussing the educational value of employing law student teaching
assistants in legal education); Jay M. Feinman, Change in Law Schools, 16 N.M.L. REV. 505,
506-07 (1986) (discussing the need to employ teaching assistants to institutionalize educational
reforms in law schools).

266. Cf Mark V. Tushnet, Evaluating Students as Preparation for the Practice of Law, 8
GEO. J. LEGAL ETHICS 313, 315 (1995) (reporting that the need for random selection creates
problems in administering a “collaborative” examination).

267. A.B.A. Sec. of Legal Education & Admissions to the Bar (Standards for Approval of
Law Schools and Interpretations S304) (1993).

268. Id. at 1304.
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alone.® However, the ABA aims the standard and the interpretation at
“ensuring that students produce written work of a relatively complex
sort, which faculty members, rather than others, evaluate.”?”® The
individual accountability component of Cooperative Learning allows,
in fact requires, that professors evaluate students, at least in part, based
on their own work.

C. Faculty Response

The faculty may be unwilling to abandon their role of “sage on the
stage” in order to become “guide on the side.”™' This a radically
different role, and one for which most faculty member are unprepared.
This role requires professors to make significant changes in their
underlying value assumptions about student learning. Cooperative
Learning requires that faculty return to students a significant portion of
the responsibility and assistance for the learning and teaching
function.””? Furthermore, a person has a difficult time changing
behavior on which his or her self-esteem is built. Most law professors
do not have the experience of being outsiders, a feeling that would
temper their feelings of certainty about the current legal education
process. Law professors have an interest in maintaining a system based
on Socratic Method and norm-referenced grading. It is a system under
which they earned “A’s” and a system under which they have been
deemed to teach adequately. Few law professors have training in
education. Few professors have taught themselves about the principles
of learning and teaching. Nor is it deemed useful by the majority of the
law faculty.

Professors could respond negatively to Cooperative Learning
because having students as partners may expose that “basic source of
[our] expertise for what it really is: a process that is not terribly
complicated or intellectually sophisticated, even if its effective
performance requires experience, practice, and repetition along with
common sense, practical judgment, and a talent for nuance.”?”

The faculty may respond with-comments such as “I have done that

269. See generally Tushnet, supra note 266.

270. Hd.

271. See also Barbara Glesner Fines, Competition and the Curve, 65 UM.K.C.L. REv. 879,
898 (1997) (noting that “[a]ny time that educational policies encourage faculty to move from
‘sage on the stage’ to ‘guide on the side’ protests arise that faculty control is necessary to insure
effective, challenging education.”); King, supra note 8, at 30-31.

272. See generally Kissam, supra note 3.

273. Id. at 22-28.
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and it does not work”, or “I have done that and you are not doing
anything special.” This may mean that they have tried small groups in
their classrooms. However, after a discussion of the principals of
Cooperative Learning, it becomes clear that they have not engaged in
Cooperative Learning. As suggested above, educating the faculty about
Cooperative Learning is a very important step.

D. Student Evaluations

Cooperative Learning with increased feedback to student and
-increased workload may have adverse effects on the students’
subsequent formal evaluations of the professor’s teaching.?™ It is very
likely that a non-traditional teacher in first year law school will see a
negative impact on his or her evaluations.’”” Furthermore, as the
semester goes on, Cooperative Learning is clearly “a lot more work”
simply because it is very difficult for a student to come to class
unprepared.””® Even if the professor does not know that they are not
prepared, their team members will. Most students will find it
emotionally difficult to be consistently unprepared in a small group.
This is particularly true if the teams are functioning properly, since team
members will apply pressure to each other to be prepared.

Professor’s concerns about adverse impact on student evaluations of
their teaching are understandable. If a faculty purports to accept or
encourage academic freedom, then law schools will need to adopt
methods of student evaluation that do not penalize professors for good

274. See Kissam, supra note 3, at 433; Kissam, Thinking (By Writing) About Legal Writing,
40 VAND. L. REV. 135, 148-149 (1987); Roth, Student Evaluation of Law Teaching, 17 AKRON
L. REV. 609 (1984) (discussing the nature and use of student evaluations in law schools).

275. See Harvard Professor Colleagues' Tenure Denials, N.Y. TIMES, June 9, 1987, at
A-14, col. 2 (quoting Robert Clark of Harvard Law School on the denial of tenure to two critical
legal studies professors: “Neither of those people were very good teachers . . . both were among
the bottom ten percent in student ratings™).

276. I encountered significant negative evaluations in first year students who had me for
torts. The fact that the content of my tort course was non-traditional may have also
compounded first year’s negative reaction. That is, race, gender, disability, religion, sexuality
issues were a significant part of the course. The student’s reaction was in all likelihood a
combination of many factors including a non-traditional teaching method. Students were
engaged, involved, attentively, and active. When I was teaching first year torts, I was always
a little surprised at the evaluations. Early in the first few weeks of the semester, students like
the method. However, as I began to give them feedback (through exercises and exams), they
because more dissatisfied. 1 assumed it was because I was the first one in the substantive
courses to give them any kind of feedback. As they became anxious about their grades in other
classes, they saw a non-traditional teacher, and a black woman using Cooperative Learning, and
attacked me.
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teaching practices.’”” In any event, individual teachers, especially if
tenured and experienced, can get around this obstacle at little permanent
cost.

Further, the law school could take steps to legitimize different
teaching methods. During orientation, the school could have students
attend both a traditional class and a non-traditional class. Also, during
orientation, we could tell students that professors use a wide range of
teaching methods from the traditional Socratic Method to Cooperative
Learning. By presenting only the traditional method in a demonstration
class, and by not commenting on the wide range of teaching
methodologies available for use in law schools, we set students up to
believe and to expect that within the law school environment the
Socratic Method is the only legitimate teaching methodology.

E. Coverage Issues

Professors are legitimately concerned with whether they can get the
same amount of coverage of substantive course material using
Cooperative Learning. The answer is mixed. Initially when a professor
first starts using Cooperative Learning, he or she may not get as good as
coverage as in the traditional course. However, this may be primarily
because the professor is learning a new skill. As a professor becomes
more proficient, coverage increases. One way to avoid significant
coverage problems is to start using Cooperative Learning exercises
judiciously. For instance, start doing only one or two five-minute pair
exercises per class.

As a professor moves into longer Cooperative Learning exercises
(15-20 minutes), he or she can extend coverage by having groups work
on different parts of the lessons. Every group does not have to be
working on the same problem. In a class of 30, the professor can have
six groups doing three different problems. After the groups meet to
discuss the problems, the professor can either randomly select a
representative or have the group select a representative who will report.
When the group reports, the professor can quiz them and ask questions
just as the professor would in a socratic exchange. Even though the
different groups work on different problems, they all have prepared for
class by writing a good faith answer to all the assigned problems which
orients all the students to the work of each group. These good faith
answers are given individual grades.

Another way to assure coverage, is to give the students the rules of

277. See generally Kissam, supra note 3.
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law that they need to learn. ThlS increases your ability to focus on skills
development.”’®

F. Problem Student Behavior

Some students will engage in unhelpful behavior when they first
start working with Cooperative Learning. The three most common
forms of unhelpful behavior are passive uninvolvement, active

uninvolvement, and taking charge.””” Professors can generally handle
those behaviors through how they structure the Cooperative Learning
experience. However, professors must handle the behavior early
because such behavior can destroy the functioning of the group.

Passive uninvolvement is recognizable by a student who physically
turns away from the group, does not participate, does not pay attention,
says little or nothing in groups, shows no enthusiasm, or does not bring
their work or materials to class. Some ways of handling passive
uninvolvement include dividing the roles and assigning the passive
uninvolved student an essential role, jigsawing the materials, or
rewarding the group based on their average performance.

Students display active uninvolvement by talking about everything
but the assignment, leaving the group without permission, deliberately
giving wrong answers, or refusing to work with other group members.
Professors can address active uninvolvement by offering a reward to the
student or group, and structuring the task so that the student must work
in order for the group to succeed and attain the reward or by reminding
the student that active positive participation is part of the overall grade.

Students take charge by doing all the work, refusing to let others
participate, and bullying or making decisions without checkmg to see if
others agree. Professors can address this behavior by assigning the most
powerful roles to others or by rewarding groups based on the lowest two
scores or grades on a unit test or project.

G. Impact on Tenure

A significant issue involved in the decision to teach Cooperative
Learning is how a non-traditional teaching method might affect the
tenure process. That depends entirely on how your faculty views
teaching and academic freedom. Clearly, Cooperative Learning is a
well-established teaching methodology that a professor is entitled to

278. For instance, in my torts and health care law course, the assigned reading includes
readings from the appropriate hornbook.
279. See JOHNSON & JOHNSON, supra note 5, at 131-32.

HeinOnline -- 16 T. M Cooley L. Rev. 269 1999



270 THOMAS M. COOLEY LAW REVIEW [Vol. 16:2

choose to use. Nevertheless, despite issues of academic freedom,
teaching in a non-traditional style can effect how the faculty and student
body perceives the quality of your teaching. Educating your faculty
might help them overcome some legitimate concerns which come from
lack of knowledge.

If a professor has problems, it may be due to the faculty’s inability
to evaluate teaching based on Cooperative Learning because they don’t
understand it. However, evaluating Cooperative Learning is much like
evaluating any course. First, evaluate the Cooperative Learning
structure. Has the faculty member developed the appropriate structure?
Was there a well-designed instructional task? Was there significant
positive interdependence? Was there considerable promotive
interaction? Was there substantial individual accountability? Were
there appropriate group social skills? Was there frequent group
processing? Of course, this presumes that the faculty accepts the
premise that Cooperative Learning is a legitimate teaching
methodology.

The professor being evaluated should assess their own performance
and explain how the elements worked in the class. Second, like any
other class, the faculty can observe student participation. Are the
students actively involved with each other? Are they talking about the
problem? Finally, the faculty can assess student learning in the same
manner that they assess student learning under other methodologies.

Some people recommend to untenured professors to be traditional
until tenured. I do not recommend that route. Untenured professors are
teachers with an obligation to be the best teachers possible.
Consequently, untenured professors have an obligation do whatever it
requires to be the best teacher possible. To do this, the faculty person
using Cooperative Learning may need to find a support system outside
his or her faculty. For instance, a professor could join the AALS
Section on Teaching, join SALT, join the Section on Women in the
Law, join the Section on Academic Support Programs, or join the
teaching development resources of your University. Finally, a faculty
member can join the International Association for the Study of
Cooperation in Education (IASCE).*®

IV. CONCLUSION

Learning to use Cooperative Learning, like learning to teach
effectively, is a lifelong endeavor requiring constant assessment,

280. See IASCE, Box 1582, Santa Cruz, CA 95061-1582 USA. Phone (408) 426-7926.
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evaluation, and change. Though I have used the technique for years, I
am still perfecting my craft. As I wrote this article, I uncovered several
areas where I needed to improve. Do not feel frustrated by the time it
takes to become proficient. Generally, it takes at least three years of
training and experience to become proficient in the integrated and
flexible use of Cooperative Learning.®

Despite the time and effort, the reward is worth it. For example, a
professor using Cooperative Learning will see IMMEDIATE
improvement in students’ participation, in their preparation for class, in
their involvement, and in their skill development. As students learn
more sophisticated social skills, the faculty member will see
improvement in how they work together to maximize their learning.

The beauty of Cooperative Learning is that professors do not have
to abandon other methodologies (i.e., Socratic Method) for it to be
effective. Professors using Cooperative Learning can structure their
course so that Cooperative Learning supplements rather than replaces
other methods. Such structuring will move all students to higher levels
of reasoning and thinking while providing a considerable increase in
energy and fun.?®

Finally, the typical learning environment of law school reinforces
“individualistic and meritocractic attitudes.””® In a diverse, multi-
cultural society, dispute resolution need not only come from a
consensus, but it must be designed to maintain relationships.
Individualistic, competitive attitudes are not only impediments to
producing effective lawyers, but are also impediments to our society.?*
Cooperative Learning teaches students, on a daily basis, how to
negotiate their differences and mediate each other’s conflict. Those
skills are essential in a legal system that must serve a diverse society and
world.

In Cooperative Learning students are “teaching each other, assessing

281. See JOHNSON & JOHNSON, supra note 8, at 10:12.
282. (. Stropus, supra note 11 (suggesting that professors can ease students into the new
law school environment by giving context to the Langdellian Method).
283. See Tushnet, supra note 266, at 313-14; see also Peter K. Rofes, Grades, 73 WASH.
U.L.Q. 1643 (1995).
Make no mistake about it: Grades are a big deal in law school. A very big deal.
Viewed from the perspective of students, just about every aspect of the law
school experience -~ from job prospects to whether vending machines in the
student lounge return the appropriate change -- is affected by grades. In this
respect, the law school represents a genuine meritocracy.
Id. at 1643.
284. See generally Tushnet, supra note 266.
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ea_ch other, filling the gaps in each others’ understandings, wrestling
with the ideas behind whatever they are learning, and motivating each
other to learn and teach.”?®*

285. See SLAVIN, supra note 5.
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Appendix A Problem Form

AEP Briefing Cases Date :

Academic Task: Review the following case brief ,
particularly the following sections: [ ] Procedural History [ ] Facts
[ ]Issue(s) [ ] Holding [ ] Judgment [ ] Majority Reasoning [ ]
Concurrent Reasoning [ ] Dissent Reasoning

Cooperative Procedure: Go through the case brief, section by
section, as identified. One member explains his or her case brief.
The other members check the explanation for accuracy. If there is
disagreement, discuss until consensus is reached and all members
understand why the section is briefed the way it is. The group
should concentrate on parts of the case brief where members were
confused and did not understand.

Criteria for Success: Each member has briefed the case before
class. After the group session each member can discuss and
explain the cases.

Individual Accountability: One group member will be randomly
selected to explain the group’s answers.

Intergroup Cooperation: If there are any questions about the
assignment or procedures, ask another group for help. When you
are finished, compare your answers with those of another group
and discuss.

Write your group answer below.
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Group Processing: Do not complete this section until the question
to answer has been identified. 1. List two things that the group
did to help each other learn and one thing that could do to be even
better tomorrow. 2. List one behavior that group members need
to improve on. 3. Rate the groups performance on the following
behavior (4=everyone demonstrated frequently/ 1=no one demonstrated):
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Representing the Hospital Group Number

Instructional Task: What strategies do you suggest in the face of
these facts? How can your hospital continue to expand its services
while avoiding the certificate of need process? Can you think of
methods of expansion that would avoid large capital expenditures?
Might your knowledge of corporate organization and joint
ventures, gained in chapter 5, be of use to you here? How would
you use the certificate of need process to deal with your
competition? Would you advise the hospital to routinely contest the
CON applications of the other hospitals in town? Could you use
the CON process offensively, to block competitors from obtaining
new equipment before you do? Might these strategies raise legal
problems? Do they raise ethical problems? Are these problems of
legal, medical, or business ethics, or a combination of these?

Cooperative Task: You should identify one person in the group to
be the recorder and one person to be the time keeper. Everyone
should contribute. You may discuss the issues/concerns for
clarification only. Don’t spend too much time on any one issue.
The goal is to generate a laundry list of concerns before discussing
how the problem should be resolved. Remember it is not the
resolution that is important, it is the process. The group should not
spend anytime reading the problem since everyone should have
prepared previously.
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Signature: Note your signature indicates that you were prepared for
class (that is, you read the assignment and work on the assigned
problem) and that you actively participated in the group discussion

HeinOnline -- 16 T. M Cooley L. Rev. 277 1999



278 THOMAS M. COOLEY LAW REVIEW [Vol. 16:2

HeinOnline -- 16 T. M Cooley L. Rev. 278 1999



