CLOSING THE FLOODGATES: MAKING
PERSUASIVE POLICY ARGUMENTS IN
APPELLATE BRIEFS

Ellie Margolis™

I. INTRODUCTION!

“For reasons of public policy, this Court should . . .”

As teachers of legal writing,2 how often have we seen
arguments in student briefs that start out this way and continue
by making some generalized statements asserting that the
desired legal rule will serve a social or economic good? Student
arguments of this type rarely identify which “public policy” is
being asserted or discuss specifically how the proposed rule will
advance that policy. These arguments are rarely supported by
authority, and are rarely persuasive unless the reader is already
inclined to agree with the position taken. The arguments
usually sound as if they are written off the top of the writer’s
head, rather than the product of carefully researched and
thought-out analysis. These are not effective policy arguments,
and many legal writing teachers recognize this.?

*  Associate Professor of Law, The James E. Beasley School of Law at Temple
University. B.A., Wesleyan University 1987; J.D. Northeastern University School of
Law, 1990. This article is based on a presentation at the Legal Writing Institute
Conference, July 20, 2000. The author would like to thank her colleagues on the legal
writing faculty at Temple University: Jan Levine, Susan Dedarnatt, Kristin Gerdy, and
Kathryn Stanchi for their ongoing support of her work. Special thanks also to Mark
Nebrig for his excellent research assistance. This article was supported by a grant from
the Beasley School of Law.,

1. Although the focus of this article is on student writing and teaching students to
make effective policy arguments, many practicing attorneys fall victim to the same
errors in making vague, unsupported policy arguments or relying solely on discussions of
policy in reported cases in appellate briefs. See generally Ellie Margolis, Beyond
Brandeis: Exploring the Uses of Non-legal Materials in Appellate Briefs, 34 U.S.F. L.
REv. 197 (2000).

2. “Legal writing” refers to the combination of legal research, analysis, writing
and advocacy that most law school programs offer. See RALPH L. BRILL ET AL.,
SOURCEBOOK ON LEGAL WRITING PROGRAMS 1 (ABA Section of Legal Education and
Admissions to the Bar 1997) [hereinafter SOURCEBOOK].

3. The author has questioned many legal writing teachers about whether they
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better able to account for changes in public opinion. Further,
the legislature can hold hearings and gather complex and varied
facts that may not be relevant in the context of litigation.
Accordingly, allowing the court to create law on such an
important issue would threaten the separation of powers.100

D. Economic Arguments

Economic policy arguments have become more important in
modern legal decision-making as a result of the Law and
Economics movement.191 Most law students and lawyers should
be at least somewhat familiar with economic policy arguments.
While a lawyer with a background in economics can make very
complex economic policy arguments,i®2 there are simpler
economic arguments that all law students can learn to make.
Economic arguments place economics, rather than fairness or
Jjustice, at the center of judicial decision-making.’%® The goal at
the heart of economic arguments is economic efficiency and
promotion of a free market economy.%* Economic arguments
can be very persuasive because they give the appearance of
scientific rigor and neutrality, though this appearance often
masks the political choices inherent in the arguments.105

One form of economic argument centers on the allocation of
resources, asserting that a proposed rule should be adopted
because it promotes the most efficient allocation. For example, a
rule might be desirable because it spreads loss over a large
segment of the population.’® On the other hand, a defendant
trying to avoid liability in a products liability suit might argue
that the cost of such liability will be passed on to the public,
ultimately punishing those the rule was designed to benefit.

Another form of economic argument asserts that a cost-
benefit analysis dictates that a proposed rule should be adopted.
Under this analysis, the proponent must show that the potential

100. Id.

101. RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAw 21-22 (4th ed. 1992)
(asserting that economics in the law has come to the forefront over the last thirty years).

102. For the sake of disclosure, the author wants to make clear that she has very
little background in economics and is incapable of making such complex arguments
herself. While a more thorough understanding of economics would be helpful for a
description of economic policy arguments, it is not necessary for the simple descriptions
contained here.

103. SHAPO ET AL., supra note 5, at 200,

104. Boyle, supra note 4, at 1059-60.

105. Id.

106. SHAPOET AL., supra note 5, at 200.
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economic benefits created by the rule would outweigh the costs
of implementing it.197 If the benefits do not outweigh the costs,
the rule should not be adopted. The key to a cost-benefit
analysis is determining which factors make up the cost. In
addition to obvious costs, such as the monetary cost of fixing a
defective part, costs such as emotional damage can be factored
in. Including or excluding particular factors can greatly affect
the nature of a cost-benefit policy argument.198

A third type of economic policy argument is that the
proposed rule will have a positive or negative effect on economic
efficiency and, therefore, affect the operation of the free market
economy.%® The goal at the heart of this argument is to
maintain a legal system that promotes competition and growth
in the economy. A free market argument asserts that a
proposed rule would either promote or inhibit competition, and
should be adopted or rejected on that basis. This argument
obviously overlaps the social utility argument described
above,110

There are, of course, many other types of policy arguments
and many nuances to the arguments categorized above. This
section outlines only the major, and most common, categories of
policy arguments. If legal writing teachers give their students a
solid grounding in these types of arguments, and an
understanding of how policy works in conjunction with legal
arguments, we will be making great strides in improving our
students’ abilities to write persuasive briefs. The final challenge
is teaching the students how to effectively support these
arguments with authority.

IV. SUPPORTING POLICY ARGUMENTS WITH PERSUASIVE
AUTHORITY

The biggest problem with policy arguments is that, even
when they are included in legal briefs, they are not generally
supported with authority.11l! Without support, policy arguments
convey the mushy, “any position can be supported by some
policy, so why should the policy have any impact?” message that

107. Boyle, supra note 4, at 1060.

108. Id.

109. Id. See also SHAPO ET AL., supra note 5, at 200.

110. See supra notes 66, 78, 86-89 and accompanying text.

111. Anecdotal information gathered through numerous conversations with legal
writing professors, judicial clerks, and practicing attorneys.
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causes many to be cynical about the use of policy arguments.!12
There can be little dispute that, to be truly persuasive, policy
arguments must be substantiated.’!3 Policy arguments should
be supported with authority just like legal arguments. We
would never teach our students to make a legal argument off-
the-cuff, without any reference to statutes, case law, or other
sources of law that support the argument. Similarly, we should
not encourage studenfs to make policy arguments without
teaching them how to effectively support those arguments.

Each part of the policy argument, the goal and the
explanation of how the proposed rule serves or undermines the
goal,14 should be supported with authority. Just as identifying
the goal is usually the easiest part of constructing a policy
argument, finding authority that the goal is valid is usually
relatively simple. Because most of the goals are commonly
identified values — judicial efficiency, public health, public
safety, separation of powers, economic efficiency — they have
been identified in cases, statutes and constitutions.l’®> For
example, in virtually every jurisdiction, one could find a case
identifying public safety as a valuable social goal and asserting
that the laws should reflect that value. Statutes are also a good
source for policy goals, particularly preambles in which the
legislature sets forth the reasons for enacting a statute or group
of statutes. Even if these statements don’t exist in the statutes
themselves, they can often be found in sources of legislative
history. 116

The second step in policy argumentation is showing how the
proposed rule will either achieve or undermine the goal. This is
a much more difficult proposition to support with traditional
sources of legal authority. By definition, a policy argument is
advocating for a new rule or a new application of an existing
rule that has never been implemented. Therefore, it is unlikely
that existing cases or statutes have addressed the effect the rule
will have on the goal. The only likely source of legal authority in
this situation would be cases from other jurisdictions that have

112. See supra notes 18-20 and accompanying text.

113. Jean R. Sternlight, Symbiotic Legal Theory and Legal Practice: Advocating a
Common Sense Jurisprudence of Law and Practical Applications, 50 U. MiaMI L. REv.
707, 7563 (1996) (pointing out that policy arguments tend to be superficial, and to be
“powerful they would require some empirical or anecdotal substantiation™).

114. See supra notes 55-58 and accompanying text.

115. See PRATT, supra note 8, at 321-24.

116. Reed Dickerson, Statutory Interpretation: Dipping into Legislative History, 11
HoFSTRA L. REV. 1125, 1130 (1983).
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already adopted a similar rule or otherwise addressed a similar
situation. An opinion from one of these cases might have a
discussion of policy which could be cited as a source of
persuasive authority.

If legal materials can’t provide adequate support for policy
arguments, then what can? Non-legal materials!!” are often the
best, and sometimes the only support for policy arguments.118 It
makes sense that legal arguments, which are based on
precedent, should be supported by precedent, while policy
arguments, which are non-precedential, 119 should be supported
by non-precedential, non-legal sources. Policy arguments are
arguments about the effect a legal rule will have, or how it will
operate in the real world.120 Therefore, facts about the real
world, rather than legal principle, are most appropriate to
support these arguments.

For example, take a situation in which a court is asked to
adopt a proposed rule that holds parents liable when their
children tease other children for being fat. Opponents of the
proposed rule may make a judicial administration argument
that the court will be overwhelmed with litigation on this
subject. The mere assertion of this argument may not persuade
a court that routinely sees the floodgates argument. Why will
there be a flood of litigation? Is this kind of teasing a common
problem? Is a large portion of the population affected by this
problem? A citation to statistical data showing the prevalence of
children teasing other children for being fat, along with citations
to any studies showing the growing number of overweight
children in American society, would greatly enhance the
persuasive value of the argument.

Policy arguments, in predicting the effect a new rule will
have, are by definition future-oriented.!2! Therefore,
information that aids courts in predicting how people will react
to the rule can be highly persuasive. For example, if a brief

117. Non-legal materials are factual or theoretical information that is not part of
the trial record of the case on appeal. This informatien can include scientific theory and
data, sociological data, statistical information, economic theory and data, psychological
theory and data, and news of current events. Margolis, supra note 1, at 201 n.27. For a
more detailed analysis of non-legal materials and why they are appropriate to use as
authority in appellate briefs, see id. at 202-19.

118. Id. at 211.

119. Boyle, supra note 4, at 1055.

120. Margolis, supra note 1, at 211-12 (citing Ann Wooclhandler, Rethinking the
Judicial Reception of Legislative Facts, 41 VAND. L. REv. 111 (1988)).

121. Margolis, supra note 1, at 211-12.
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writer is making a social utility argument that a rule should be
adopted because it will encourage socially valuable behavior,
psychological theory might be useful to show how individuals
generally react to similar rules or information. Similarly, an
economic policy argument that a business regulation should be
rejected because it will inhibit competition would be greatly
enhanced by economic theory establishing why a restriction of
that nature would inhibit competition.

Morality arguments can also be made more persuasive by
citing non-legal sources of information. Morality arguments
depend on social consensus about what behavior is acceptable
and what is not. If a litigant is making a morality argument
that a court should establish a new cause of action because it
would be immoral and unjust to let the defendant get away with
the challenged behavior, information confirming a social
consensus on the immorality of the defendant’s behavior would
greatly enhance the persuasive value of the argument. This
information could come from statistical data, or even newspaper
articles reporting on current trends.

Used in this way, non-legal materials play the same role as
non-binding, persuasive case authority.1?2 In legal writing, we
teach students to use relevant persuasive authority, particularly
when there is no binding authority.122 We would never tell
students to make an argument without any authority when
there was relevant persuasive authority to support the
argument. In the same way, we should not teach students to
make policy arguments without authority, as long as there is a
source of information that supports the argument. The fact that
support for policy arguments comes from theories or statistics,
rather than cases or statutes, doesn’t negate the need to cite
sources to support the argument. Arguments are always
stronger when supported by external sources of information. As
legal writing teachers, we should teach our students that this is
the case even for policy arguments.

Thus, non-legal materials are excellent sources of support
for policy arguments.’?¢ In addition to providing persuasive

122. Id. at 209.

123. NEUMANN, supra note 5, at 121-22. See also SHAPO ET AL., supra note 5, at 280.

124. It is beyond the scope of this article to address the research issues involved in
using non-legal materials in briefs. For lawyers and students who are not experts in the
other fields, finding reliable information can be a challenge. The internet is obviously a
valuable resource in locating some of this information. For evaluating information, the
work of John Monahan and Laurens Walker is extremely helpful. See, e.g., John
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support, there is another important reason for using non-legal
materials in policy arguments. Judges frequently turn to non-
legal sources of information when faced with novel issues which
require them to formulate new rules of law.12> Studies show
that in recent years, there has been a marked increase in courts’
citations to non-legal materials.126 If judges are using this
information, then brief writers should make sure to include it as
part of their arguments.

As legal writing teachers, we would never tell our students
that if a judge is going to read a case anyway, there is no need to
incorporate the case into the arguments in their briefs. Instead,
we urge them to include a detailed discussion of the case so the
judge sees it in the context of the entire argument and
understands how it applies to the controversy before the
court.’?”  We should do the same with non-legal materials in
support of policy arguments. Lawyers should take an active role
in putting relevant information before the court, rather than
letting judges rely on “common sense,” or hoping that the judges
are already aware of the relevant considerations. As long as
courts are using non-legal materials in the creation of new legal
rules, brief writers should take an active role in presenting those
materials to the court in the context of effective policy
arguments.128

CONCLUSION

Policy arguments are an important, but often overlooked,
part of appellate advocacy and brief writing. As teachers of legal
writing and advocacy, it is time for us to take up the task of
teaching our students to make clear and effective policy
arguments in writing. It is no longer good enough to say “policy
is important and you should support your legal arguments with
policy rationales.” We need to give our students clear, detailed
information about the nature and types of policy arguments, as
well as how to support them with persuasive authority. There
are many challenges associated with teaching this subject. We

Monahan & Laurens Walker, Social Authority: Obtaining, Evaluating, and Establishing
Social Science in Law, 134 U. PA. L. REV. 477 (1986).

125. Margolis, supra note 1, at 206.

126. Id. at 207 (citing Frederick Schauer & Virginia Wise, Legal Positivism as Legal
Information, 82 CORNELL L. REV. 1080, 1108 & app. (1997)).

127. EDWARDS, LEGAL WRITING, supra note 5, at 307; See also NEUMANN, supra
note 5, at 276-77.

128. Margolis, supra note 1, at 210.
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need to learn more about policy arguments ourselves.1?® We
need to think about how policy arguments should be structured,
and how to effectively research non-legal materials. Much more
work can be done to determine what kind of information
provides the best support for different types of policy arguments.
Finally, this is one more thing to teach in programs that already
contain too much work for too little credit. In spite of the
challenges, however, policy arguments are important, and the
time has come to devote more attention to them.

129. This work is really just a beginning at understanding policy arguments and
how they can be used in appellate briefs. There are many more issues to be explored as
we learn more about writing and teaching these often complex arguments. See id. at
235-36.
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