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Simulations: An Introduction

Jay M. Feinman

The symposium of which this article is a part is only one example of the
tremendous interest among law professors in using lawyering simulations as
part of their teaching. Simulations are touted as a low-cost means of teaching
the skills and values called for by the MacCrate Report,' a vehicle for illuminat-
ing and synthesizing the doctrines in basic substantive law courses,” a motiva-
tional device,® and an ideal method for professional training.* It seems a
fair generalization that virtually all law teachers would agree that simulations
are valuable for some purposes, at least in some settings in the law school
curriculum.

There is a voluminous literature on lawyering simulations, mostly arguing
their virtues as teaching tools and illustrating their use in particular courses.’
But more general aspects of the nature and use of simulations have not been
addressed so often.® As an introduction to the other articles in this sympo-
sium, I want to present a general framework for developing and using simula-
tions, in the hope that doing so will improve our thinking about the topic and
help teachers who wish to use simulations.

1. The Attributes of Simulations

A simulation resembles something but is not the thing itself. In law school,
a simulation resembles the activity 'of lawyers; the essential attribute of a
simulation is that students do something like what lawyers do. More specifi-
cally, in a simulation students are presented with a situation that might
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A common problem with collaborative work is the free rider. When one
student does much less work than the other teammates, they have to pick up
the slack or suffer any grading consequences. Although the problem occurs
less often than economists might predict, it does occur and there are two ways
of dealing with it. One can ignore it, especially if the simulation is ungraded or
the grade is not a major part of the course grade. The effect on the students’
final grade will be small, and the free-rider issue is one more element of a
simulated real-world experience that students must cope with. Or one can ask
the students to report individually how they and their teammates did the work;
a consistent pattern of reporting which singles out a free rider can be a
reasonable basis for reducing that student’s grade on the project.

4. Product

The product of a simulation depends on the role assigned to students. In a
small class, the teacher can observe student performances; in a large class, that
is more difficult. Especially in the large class, a written product is useful both
for the teacher to evaluate the students and for the students to analyze and
reflect on their experience. Sometimes the writing will be the product itself—
a contract, a brief, a letter. Other times it will be a description of the process
and the product—a memorandum explaining the steps in research and
analysis or describing the group process. Students typically can use the writing
Ppractice, especially in an unfamiliar format like a contract, and subjecting
them to the discipline of writing sharpens the experience.

C. Time

Experience suggests that a good single-experience simulation requires at
least six to eight hours of student work. Extended and continuing simulations
require more time, but not proportionally more. Most student work on a
simulation is done outside class, though it is important to devote some class
time to the simulation, to provide instruction and feedback, perhaps to view
and critique sample performances, and to validate the experience as an
integral part of the course. For a short simulation, the class time likely will
come at the beginning and the end of the project; for alonger simulation, it is
helpful to have discussion during the process. While students are doing the
simulation, other class work often proceeds at a slower pace than usual.
Students’ attention and energy naturally will be drawn to the more active
experience, so reading and discussing unrelated material may be difficult.

Time spent on the simulation raises the question whether course coverage
is diminished and, if so, whether and how to compensate. The issue can be
addressed in three ways. First, the simulation itself can be used to convey
substantive material. As necessary preparation for performance of any kind,
the students can be required to learn a relevant body of material; the learning
here is immediate and intensive, because students need to solve a particular
problem. Particularly in a short simulation with a relatively confined body of
law, students can efficiently identify what they need to learn and master it.
They can use the casebook as a resource, the teacher can provide other
materials, or students can find and use sources on their own.

HeinOnline -- 45 J. Legal Educ. 475 1995



476 Journal of Legal Education

Second, the teacher can make up for lost time by using more efficient
means than classroom discussion, such as lectures or readings. This learning
can be either tied to the subject matter of the simulation or done on another
topic.

Third, it is possible to see the coverage issue as not a problem at all. No
course completely covers its subject matter. Some material is always underval-
ued or ignored, and the problem is not made much worse by time spent on a
simulation. And if, as is frequently claimed, legal education has more to do
with developing analytic skills than absorbing a body of knowledge, the
concern for coverage is chimerical. Using simulations provides more effective
skills training—including training in legal analysis—so the time tradeoff pro-
duces a net benefit.

D. Adjuncts and Teaching Assistants

Most often the course instructor will devise and conduct the simulation, but
it is possible to bring in a practitioner or use student teaching assistants. An
adjunct teacher may be more familiar with the context or the performance
elements of a problem, and may add an important practice dimension, be-
sides saving professorial time.

An adjunct can provide more instructional contact for students by supervis-
ing performances, playing roles, or simply working with the professor in
evaluation and discussion. Adjuncts tend to be more effective as supplement
than as substitute. When an adjunct comes in and takes entire responsibility
for a simulation unit, it is hard to integrate the simulation effectively with the
rest of the course. Instead, students are reinforced in their tendency to see
“practical stuff” as distinct from “academic stuff,” and they may feel burdened
with extra work not clearly related to the course. Moreover, anything beyond a
single, fairly short exercise requires extended student contact of the kind that
an adjunct probably cannot provide.

Teaching assistants can helpfully perform specific tasks in a simulation.
They can handle those administrative details that are tedious for the teacher
but extremely important, such as monitoring deadlines and managing the
flow of paper. With appropriate training, they can also take part in role plays
and review student work.?

E. Research

Simulations may involve no research at all beyond the casebook or other
materials provided to students; or the teacher can allow research within
defined limits, or can make open research a central part of the simulation.
The choice depends on the extent to which the development of research skills
is a goal of the simulation. If research skills are not the goal, a problem should
have only a modest research component, if any, unless a significant amount of
time is allotted for the simulation, as in a simulation course. Adding a major
research component significantly complicates a limited simulation without
adding proportionally to its benefits. Students may go off in different direc-

9. See Jay M. Feinman, Teaching Assistants, 41 J. Legal Educ, 269 (1991).
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tions in their research, losing track of the primary focus of the simulation. For
alarge class there is also the problem of limited library materials.

Ay

Simulations with a primary focus on research are extremely valuable. Even
where the basic legal research and writing course provides a good grounding
in research skills, students need further practice. Advanced research simula-
tions can serve two purposes: developing students’ abilities to figure out what
the issue is in a problem, and giving them experience with specialized re-
search. Often students do not get adequate exposure to specialized areas of
research, particularly areas in which statutory and administrative materials are
core sources.

Research problems can take several forms. Students can be given initial
instruction in the sources and then given a problem to research and respond
to. Or they can be given a problem and a packet of research sources demon-
strating how to approach the problem (which can be discussed or not), and
then can be assigned another problem to do on their own.

F. Prior Preparation

One of the most interesting design choices in a simulation is how much to
give students in advance. What prior exposure do they need—to the substan-
tive law or to the skills required in performance?

There can be considerable advantage to presenting none of the substantive
material before students encounter the simulation. When students are given a
problem without direction or prior instruction, they encounter not only the
problem but the learning process in an immediate way. They must assess what
knowledge they already possess that is relevant to the problem, and what they
do not know. They have to develop strategies for defining issues, acquiring
knowledge, and reasoning through a problem. When they acquire the knowl-
edge, they will be able to store it and make better use of it than knowledge
acquired didactically.)?

The same rationale applies to learning performative skills, but less strongly.
Students can plunge into a drafting or negotiating problem without prior
instruction in those skills, but they are likely to be less effective in doing so
than with the substantive and analytic components of the problem. In the
typical law school context, skills other than legal analysis are taught less
extensively and less systematically. While students have the experience from
other settings to do an initial job with skills such as negotiating and drafting,
the sources to enhance their skills are less readily available and it is less likely
that they will have their rudimentary efforts refined and placed in a concep-
tual framework by feedback and later instruction.

G. Reflection

An important element of any simulation is an opportunity for students to
reflect on the cognitive, performative, and affective elements of their experi-

10. This is the problem-based approach that has recently become popular in medical education.
See, e.g., Howard S. Barrows & Robyn M. Tamblyn, Problem-Based Learning: An Approach
to Medical Education (New York, 1980).
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ence. Whatever the goals of the simulation, students’ learning will be en-
hanced by reflecting on what they have learned and how they learned it.
Opportunities for reflection can be provided throughout the simulation (when
it extends over time) and especially at the end. These can take the form of
class discussion after the simulation or a written journal or response to
particular questions; the two usefully interact when the discussion heightens
students’ awareness of some of the issues involved and the writing requires
that each student actively reflect.

H., Evaluation

Evaluation is part of the learning process. Student performance in a simula-
tion needs to be evaluated, and the evaluation should count toward the
student’s grade in the course. Since grading, in most law schools, is a measure
of the value of an activity, grading a simulation indicates that it is an important
part of the educational program.

The evaluation can be a direct assessment of performance, a subsequent
assessment of the knowledge or skills acquired through the simulation, or
both. It is often most convenient to evaluate students’ performance through a
written instrument, which may include the performance itself (e.g., an agree-
ment drafted by a team of students) and a written report on the performance,
such as a description of the steps taken in analyzing and negotiating a prob-
lem or a self-assessment of the work done. The knowledge and skills learned
can also be tested through another problem or on an examination, particu-
larly a take-home exam that requires application of the competencies learned
in the simulation. Both types of assessment reinforce the importance of the
simulation while evaluating students’ learning.

Some teachers give students standard letter or number grades on their
simulation performance and weight those grades substantially in arriving ata
final grade. In such a situation, it is important to articulate standards for
grading, to communicate the standards to students in advance, and to apply
the standards clearly and consistently. This is time-consuming, and it can have
an impact on the affective environment of the course. If many students receive
relatively low grades on a simulation during the semester, the teacher should
be ready to provide opportunities for improvement—or expect to deal with
disgruntled students.

One popular alternative is to use a simplified grading scale that cannot
easily be translated into standard grades. For instance, a check grade, given to
the Jarge majority of students, might indicate good or acceptable perfor-
mance; check-plus or check-minus grades, given to just a few students, would
indicate exceptionally good -or exceptionally poor performance (the latter
usually arising from lack of effort). Then in the final grading of the course the
simulation grades can be taken into account as a fudge factor in marginal
cases or used to raise or lower a grade by a notch.

Another alternative is to assign standard grades but have them count
minimally in the final grade. Since grades on a simulation are more likely than
exam grades to bunch in the middle of a curve, using a simulation grade for 10
to 25 percent of the final grade may not materially alter the distribution.

HeinOnline -- 45 J. Legal Educ. 478 1995



Simulations: An Introduction 479

L Institutional Considerations

Any teacher’s use of simulations occurs in an institutional context. The
allocation of institutional resources and the design of the curriculum as a
whole affect one’s decision to use simulations, and one’s design of them.
Because this article focuses on designing simulations, I will do no more than
highlight these institutional issues.

Simulations, especially complex simulations, require resources. One re-
source is the teacher’s time. Planning and conducting a simulation—meeting
with students, observing performances, grading papers, coordinating the
process—often takes more time than running an ordinary class. Although the
time demand lessens after the simulation has been repeated and refined, the
day-to-day burden tends to be greater than the’burden of teaching a class one
has taught before. If the institution does not award some teaching credit for
the added burden, a teacher is less likely to use extended simulations.

Another resource is money to pay practitioner adjuncts or student teaching
assistants. Obviously, limited or unavailable funds constrain one’s options.
Sometimes there is a direct cost to the teacher: payments to adjuncts or, more
commonly, teaching assistants may be charged against the standard faculty
budget or the budget for research assistants.

A second set of issues concerns the fit of course simulations within the
curriculum as a whole. Ideally, simulations in one course should fit within a
formal or informal curricular plan. By informal agreement, continuing exer-
cises in a basic business organizations course, for example, can provide a
transactional lawyering experience to most students. Or the school may adopt
a formal requirement that every student engage in one or more lawyering
simulations available in a range of courses.

Of more immediate concern to a teacher who uses a simulation are the
other concurrent demands on the students’ time. If students have other major
responsibilities, they will be less able to give the simulation the attention it
deserves. If the simulation consumes a significant amount of time, it draws
students’ attention from other classes—perhaps to the dismay of both one’s
students and one’s colleagues. A partial remedy is careful scheduling. In a
first-year course, for example, it is wise to avoid doing a simulation when
students have a major assignment due in legal writing.

& ok ook sk

With simulations as with other forms of teaching, success depends in large
measure on planning. This article can facilitate the planning process by
providing a check list of key issues to consider.
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