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Pedagogy and Politics

JAY FEINMAN AND MARC FELDMAN*

INTRODUCTION

Most legal educators are anti-intellectual about the area of their primary pro-
fessional concern: the content and method of legal education. This anti-intellec-
tualism is characterized by an unwillingness to reflect on the goals of legal
education, the content of the curriculum, the methods of teaching, and the abil-
ity of law school graduates to practice law competently. At most law schools,
the purposes and methods of teaching are regarded as unfruitful, if not unfit,
topics for conversation. Of almost 200 journals of legal scholarship, only one
regularly addresses legal education itself. The little discussion and sparse litera-
ture that does exist is mostly anecdotal or platitudinous.

That most legal educators are anti-intellectual about their primary profes-
sional concern is neither surprising nor accidental. Questioning any one part of
the belief structure underlying legal education brings into question the entire
structure; pulling on a single thread 'can unravel the entire garment. Thus, the
attitude of unreflectiveness is an important part of the defense of the status quo.

In this Article we attempt to contribute to a more intellectual approach to
legal education. We begin by relating some stories about our dissatisfaction with
traditional legal education; we hope the stories will evoke familiarity in most law
students and law teachers. We then attempt to provide a conceptual framework
for understanding legal education in relation to legal theory and lawyers’ prac-
tice. In part our generalizations grow out of our experience in teaching a peda-
gogically and conceptually innovative course in contracts, torts, and legal
research and writing—*“Contorts”—which we describe in Part III of the Arti-
cle.! We conclude with some comments on the political implications of our ap-

* Associate Professors of Law, Rutgers University School of Law, Camden. Many friends helped us
with this Article and with the project it describes, and we thank them. In particular, we wish to acknowl-
edge the students of Contorts, for their grace, their enthusiasm, and their continuing commitment.

Financial support for this project was provided by the Rutgers Council on Instructional Development
and the Rutgers Research Council. i

1. The course emphasized, through classroom and nonclassroom learning, competency in the basic
skills of case and statute analysis and legal argumentation; mastery of the doctrinal content of contracts
and torts; use of the law library and other research resources and experience with the essential and varied
forms of legal writing; analysis of the structure and operation of legal reasoning and legal doctrine; and
consideration of the historical and philosophical bases of contemporary law.

The pedagogical advantage of integration was to teach more efficiently the basic skills which should be
communicated in the first year, in addition to developing more general critical and analytic faculties. Case
analysis, legal argument, and the manipulation of doctrinal systems are of course common to both sub-
jects. By having a considerable degree of control over our students’ time and activities through teaching
10 of their 14 credit hours, we were able to design a program that allowed them to learn more efficiently
and effectively than under the traditional system and permitted us to avoid cramming all the necessary
material into a four-hour course with inevitable cost to either analytical content or substantive learning.
There was the further advantage of combining research and writing with the substantive course. In this
way the students’ writing experiences may be closely tied to what they are learning in their substantive
course, rather than being presented erratically or in a vacuum.

In addition to the inherent scheduling flexibility, permitting us greater control of pacing, sequence, and
organization of course content, we employed a variety of instructional approaches. For example, we
emphasized small group process and mastery learning in Part Two of the course. As a second example,

875
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proach and the process of institutional change in law schools.

Much of this Article is fundamentally at odds with the mainstream of legal
education. Making legal education more reflective ultimately calls into question
the dominant self-image of the legal profession. Yet our message is as important
for those with more limited objectives as for those with a broader vision. The
primary function of law schools is to train novice lawyers—yet there is wide-
spread agreement that they do not do that job very well.2 That failure is due in

we had six teaching assistants who were involved throughout the course. Their primary responsibility was
to meet in small-group settings and on an individualized basis with students to discuss and evaluate learn-
ing of doctrine and writing projects.

We also varied the evaluation format of the traditional course by multiplying the number of occasions
and varying the settings and ways in which we evaluated students. We were able to evaluate students for
their participation in class generally and in response to specific assignments involving oral presentation.
Throughout the semester, there were frequent writing assignments.

The course was not an attempt to revise the entire curriculum or to provide training in all lawyer skills.
We focused on knowledge and skills typically taught in the first semester with the goal of providing a
model to spur reflection on new approaches throughout the curriculum.

Organizationally, the course was divided into three parts. Part One of the course was designed to
introduce case reading and briefing skills, the statement of holdings, the overlap between contracts and
torts, and the theories or images underlying both areas. This section lasted approximately three-and-one-
half weeks. We used a series of products liability cases and several exercises based on the cases. The
students’ research and writing activities included the submission of several case briefs, two holding exer-
cises, and an opinion synthesis memo, all of which were reviewed. Classes during Part One were largely
traditional case method classes, including calling on students to present their briefs or to make arguments,
and some small-group work.

Part Two of the course was devoted to mastery of black-letter law, the understanding of the nature of
doctrinal systems, and further development of the images of contracts and torts. The doctrine was taught
primarily in lecture style over five weeks, with one or two problem or discussion sections each week.
Students also were assigned to small groups, which were the primary learning groups during this part.
Students were given a relatively small number of illustrative cases to read and a large number of problems
designed to reinforce the lectures. Each Friday, class hours were devoted to synthesis of the week’s mate-
rial in both subjects. During this period students were introduced to common Jaw and statutory research
and were assigned small-scale research memos.

Part Three was an examination of the overlap of contract and torts, critique of the underlying images,
and legal argumentation. The first topic covered was employment at will. Students had already
researched this area for the common law research memo, and the course materials were largely cases they
had already read, historical materials, and scholarly commentary. In these materials students began to
discover the variety of doctrinal approaches to the same set of facts and began to develop legal argument
by descriptive categories. The second set of materials employed included insurance cases and other mater-
ials. These included common law insurance contract cases, statutory and administrative regulations, and
recent cases involving the relation between insurer and insured. The purpose of the materials was the
same as employment at will, but there was greater effort to develop a more systematic presentation of legal
argumentation. The other materials in Part Three involved compensation schemes, the death of contract/
merger of contract and tort issue, and related topics.

This project afforded us an intensive opportunity to work with 50 students in concert with a colleague
(in striking contrast with the isolation common to our teaching) in the study of substantive law and legal
pedagogy. Many of the individual elements of the course were not new; in many ways it was an attempt
to integrate different modes of pedagogy with a critical intellectual perspective to provide a model for
improved teaching and learning, an enhanced understanding of lawyering, and an impetus for educational
reform.

Readers who would like further details on the course are invited to contact us for a copy of the syllabus.

2. Committee to Consider Standards for Admission to Practice in the Federal Courts, Final Report to
the Judicial Conference of the United States, 83 F.R.D. 215 (1979); G. BERMANT & A. PARTRIDGE, THE
QUALITY OF ADVOCACY IN THE FEDERAL COURTs (Federal Judicial Center 1978). See generally
Bazelon, The Defective Assistance of Counsel, 42 U. CIN. L. Rev. 1, 2 (1973) (suggesting that many
lawyers coming to court are “walking violations of the Sixth Amendment”); Burger, The Special Skills of
Advocacy, 42 FORDHAM L. REV. 227 (1973) (advocating certification system for trial advocates); Devitt,
Why Don’t Law Schools Teach Law Students How to Try Law Suits?, 29 CLEV. ST. L. REV. 631 (1980)
(criticizing trial advocacy training); Frank, 4 Plea for Lawyer Schools, 56 YALE L.J. 1303 (1947) (criticiz-
ing emphasis on case method). A 1978 study showed that the great majority of new lawyers felt deficient
in basic skills. Baird, 4 Survey of the Relevance of Legal Training to Law School Graduates, 29 J. LEGAL
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large measure to the traditional ideology of legal education, a particular set of
beliefs about law, lawyering, and learning. We believe that only by constructing
a new consciousness of law, lawyering, and learning can law schools perform
their most basic task: the training of competent lawyers.

I. THREE STORIES

Contorts, as we initially proposed and taught it, was not an element of a well-
developed, comprehensive plan for the reform of legal education, supported by a
sophisticated analysis of legal theory, looking toward a firmly held vision of legal
practice. Our framework was then and is now more modest. We have been
dissatisfied with traditional legal education and legal practice, and we wanted to
affirm our beliefs about the possibilities of a better way of doing things. In this
section we discuss the dissatisfactions that led to Contorts and the conclusions
we draw from them. In the next section we restate the conclusions as affirmative
propositions comprising a general approach to law, lawyering, and learning.
Our belief is that any attempt at a more reflective approach to legal education
must begin with how that education is experienced by those who participate in it.

‘What follows are three stories of experiences we have had as law teachers. We
suspect that almost every law teacher could relate similar stories and that most
have reacted as we have. After relating each story, we consider its significance
for the theory and practice of teaching law.

A. THE DARK NIGHT OF THE SOUL

Students in the first weeks of law school encounter a variety of legal doctrines.
The evolution of student attitudes toward those doctrines tends to follow a com-
mon pattern that often ends in cynicism and despair. For instance, the first
weeks of torts and contracts courses typically cover intentional torts and con-
tract formation. Within each area, students study factually similar cases in
which the courts reach different liability judgments. The courts explain the dif-
ferent liability results by placing the cases in different doctrinal subcategories.?
Early in the semester, students assume that the courts place the cases in one
category or the other by an automatic process of classification. They tend to be
unquestioning about the courts’ analyses and results.

Students react this way because they enter law school believing that law has an
objective content, available to lawyers through their privileged access to certain
secret books and mysterious processes. In the course of their legal education,
lawyers are separated from lay people by their initiation into the rites and proce-
dures of the legal process. Thereafter they can find the answers to legal problems

EDuc. 264 (1978). A more recent American Bar Foundation study confirmed this conclusion. Zemans &
Rosenblum, Preparation for the Practice of Law— The View of the Practicing Bar, 1980 A.B.F. RESEARCH
1.

3. For example, advertisements usually lack sufficient manifestation of assent to constitute offers, so
they are deemed invitations to offer. F. KESSLER & G. GILMORE, CONTRACTS: CASES AND MATERIALS
145-60 (2d ed. 1970). Some advertisements, on the other hand, do constitute offers because the courts
assert that they show sufficient commitment, often where the court finds the advertisement to be more
specific than usual.
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because the answers actually exist, awaiting discovery, somewhere in “The
Law.”

Somewhat contradictorily, these students also believe that law fundamentally
reflects and is justified by an intuitive morality. The content of law, accordingly,
is a set of common-sense principles of fairness out of which lawyers have devel-
oped arcane but basically just doctrines. Despite its mystery, law can be under-
stood by a process of moral reasoning.*

During their first semester of law school these students encounter a rude
shock. Their teachers demonstrate that certainty is illusory and that law is an
indeterminate process rather than a determinate body of knowledge. Questions
elicit answers, but the answers only elicit more questions. In this context intui-
tive arguments about justice and fairness do not seem sufficiently well-developed
or authoritative to be persuasive. Any moral or logical position a student takes
in class discussion of a legal issue will be immediately countered by an appar-
ently equally compelling argument from the teacher or another student.’

At a certain point, however, a role reversal takes place. Having learned the
techniques of case and doctrinal criticism from their teachers, the students be-
come skeptical at best, cynical at worst. This experience is deep and dispiriting,
subjecting students to a “dark night of the soul.”® It causes many students to
abandon preexisting beliefs as naive and idealistic. For their belief in objective
law, students substitute a perception of law as hopelessly indeterminate, with a
counterrule for every rule, where the uniform answer is, “It depends”—with the
critical factor as often the caprice of the judge as the justice of the claim. They
now believe that law embodies not a common-sense morality but an infinite set of
conflicting “policy arguments” that reduces ethical discourse to a meaningless
game in which lawyers’ craft and guile, not a sense of justice, determine the
outcome.

Though we resist their notion that law is a meaningless jumble, many students
simply never recover from their dark night of the soul. They find themselves
unable to move to any higher ground in constructing a more hopeful or affirma-
tive theory of law and legal practice. To the contrary, students internalize the
message very strongly and become adept at using the techniques of cynical dis-
course they acquire in their first semester and first year. Whenever a teacher
tries to argue policy or morality, some students invariably will counter with op-
posing arguments, which they may not find persuasive themselves, simply as an
exercise in what they believe to be lawyerly reasoning. Students also employ the
cynical method to reject any attempt to construct general theories of law; they
scorn rights jurisprudence, liberal discourse, law and economics, structuralist
accounts, and especially fundamental principles of fairness as ill-founded and
hopeless attempts to construct overarching explanations of legal doctrines and

4. Our colleague Roger Dennis enunciates a predictive version of this principle known as the “Grand-
mother Rule”: “If your grandmother wouldn’t agree with a legal result, it’s probably not the law.” This
view of law as intuitive morality is so powerful that it resurfaces in even the most sophisticated legal
literature. See Fuller & Perdue, The Reliance Interest in Contract Damages (pt. 1), 46 YALE L.J. 52, 56
(1936) (asserting that “ordinary standards of justice” favor protection of reliance interest).

5. The popular literature on the first year describes this experience. See generally J. OSBORN, THE
PAPER CHASE (1971); S. Turow, ONE L (1977).

6. The phrase was suggested to us by Professor Tony Kronman of the Yale Law School.

HeinOnline-- 73 Geo. L. J. 878 1984-1985



1985] LEGAL EDUCATION 879

institutions. Indeed, pervasive cynicism contributes to the universal phenomenon
of students tuning out in their second and third years of law school.? They un-
derstand the method, their understanding convinces them that there is no mean-
ingful content to their courses other than some knowledge of rudimentary
principles or highly technical rules, and they respond appropriately by failing to
engage the subject matter.

The story of our student’s dark night of the soul signifies our own incomplete
understanding of the nature of law and our inadequate attempt to link even our
limited understanding to the legal doctrine and skills we teach our students.
Dismissing the Realist challenge, legal education maintained a remarkable con-
sensus on theory and method from the 1930s through the 1950s.8 Our generation
of law teachers grew up with a skeptical attitude often attributed to Legal Real-
ism and with the breakdown of consensus in the 1960s and 1970s embodied in
the civil rights and Vietnam protest movements. Our students’ attitudes evince
our failure to prevent skepticism from degenerating into cynicism. Liberal legal
scholars, especially, have left legal education spiritually and intellectually bank-
rupt. Only recently have scholars attempted to reestablish a more sophisticated
post-Realist belief in the coherence of law. Yet the efforts by and large have not
had a significant effect on the experience of law students.?

We need to be explicit with our students about our understanding of the na-
ture of legal processes, tentative though that understanding may be, and to do so
in a way that is meaningfully connected to the doctrine and skills they learn and
to their careers as lawyers. One does not have to be a simple-minded legal Polly-
anna to believe that law has some coherence or meaning. It is the importance of
the search for coherence and meaning that we must convey to our students.

B. DO LAW STUDENTS BECOME LAWYERS?

Occasionally friends or acquaintances who are buying a house, writing a will,
contemplating divorce, or engaging in some other matter that requires legal rep-
resentation will ask one of us for referral to a practitioner. Often the precise
question posed is, “Do you know a good lawyer who can handle this?’ The
question is a logical one. Not only is it assumed that law professors would know
other lawyers, but most of the graduates of our law school remain in the area to
practice, so it is reasonable to assume that we would have a broad pool of former
students from which to choose.

In most of these instances we have hesitated to respond. We do in fact know a
large number of graduates in practice in the area. Yet our usual reaction to the
referral question is the same as would occur to any nonlawyer. We are reluctant
to recommend a lawyer with whom we have had no personal experience unless it

7. In a multischool study of part-time employinent of law students, Ronald Pipkin found that “both
temporal and attitudinal disengagement from law school . . . [are] commonplace among upper-class stu-
dents in all school settings. . . .” Pipkin, Moonlighting in Law School: A Multischool Study of Part-
Time Employment of Full-Time Students, 1982 A.B.F. RESEARCH J. 1109.

8. On the history of American legal education, see R. STEVENS, LAW SCHOOL: LEGAL EDUCATION IN
AMERICA FROM THE 1850s TO THE 1980s (1983); Feldman & Feinman, Legal Education: Its Cause and
Cure, 82 MICH. L. REv. 914 (1984).

9. Cf. Posner, The Present Situation in Legal Scholarship, 90 YALE L.J. 1113 (1981) (asserting failure of
positive and normative analysis in legal scholarship and education).
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is one of the few former students with whom we have had a special relationship.
We are most likely to come up with a lawyer to recommend by asking colleagues
whether they have personal experience or otherwise have particular knowledge
of a lawyer in the field. Moreover, when we do come up with a name, either on
our own or in consultation with others, the person often is not a graduate of our
law school and often is an older lawyer. Our position as law teachers thus gives
us little advantage in making a referral.

‘We have been tempted to attribute this unwillingness to recommend our grad-
uates, especially our recent graduates, to a failure on our part to keep abreast of
their activities after law school or to a general preference for more experienced
practitioners. But we believe that there is an explanation for this phenomenon
much more closely connected to our teaching. Our failure to make referrals
reflects our lack of confidence in the quality of our “product.” Based on our
students’ law school experience, we simply have no reason to believe that, upon
graduation, most of them are qualified to enter the practice of law, and we have
no basis for predicting that they will ever become capable practicing lawyers.

Of course, many of our students do become capable, effective lawyers. But
this does not reduce our unease. Those students succeed for reasons almost en-
tirely independent of their law school experience. Whether one cares to define
the qualities that engender success as resulting from native ability, social and
educational background, or sheer diligence, students bring those qualities to law
school with them. Thus, legal education is responsible for little of their success
in practice.

This is a crucial point because it suggests that our unease about our graduates
as lawyers is not a unique product of our situation at a regional, nonelite law
school. Professors at elite law schools may have more confidence in the pros-
pects of their graduates. If they do, however, it is because their students arrive at
law school with many of the qualities that make success more likely. Moreover,
most of the graduates of elite law schools enter practice settings—the large cor-
porate firm is the most prominent example—in which they will be well-schooled
in lawyer skills, compensating to a considerable extent for the inadequacy of
their formal legal education.

This apparently widespread uncertainty about the competence of law school
graduates as novice lawyers or the likelihood that they will become high-quality
lawyers thus stems from our own failures as legal educators. First, we do not
adequately equip our graduates to enter practice, because the law school curricu-
lum focuses on a narrow range of the knowledge and skills lawyers need to prac-
tice successfully. Second, we do not set appropriately high standards. At our
law school, and at many others, most students receive grades in the C/C+-/B-
range. Yet most faculty regard these students as inadequately prepared on even
the limited knowledge and skills we teach.!® We graduate these students, but we
do so with understandably little confidence in their future success.

We need, therefore, a better definition of the knowledge and skills our students

10. The problem is not a new one: “I do not see how any instructor can feel the examination books
which he grades ‘B minus’ or less to represent the achievement of a reliable minimum professional compe-
tence in whatever it is which he had been trying to teach.” Llewellyn, Lawyer’s Ways and Means, and the
Law Curriculum, 30 Towa L. REv. 333, 333 (1945).
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need as novice lawyers. This requires awareness of the capabilities that will per-
mit them to develop into capable experienced lawyers, as well as an understand-
ing of how law school can best help students equip themselves with those
knowledge and skills. This is a familiar refrain, but it indicates a less widely
recognized need to implement our understanding so as to teach effectively to all
or nearly all of our students.

P

C. THE BLUEBOOK BLUES

T.S. Eliot wrote that April is the cruelest month, but law teachers know other-
wise. For them, December and May (or January and June) fit that description,
for in those months students take exams and teachers grade them. A scenario is
played out twice every year in our law school, a scenario we have entitled “The
Bluebook Blues.”

After our students take their exams, our secretaries present us with a large box
of bluebooks. We usually begin to grade these at home, figuring that the quiet
will provide a suitable atmosphere for expeditious completion of an unpleasant
chore. Nonetheless, we soon return to the law school in search of succor. We
trade reactions with colleagues, and the reactions are always disappointed ones:
few students got the message. We console each other and then the conversation
turns to more pleasant subjects.

Matters worsen when we turn in our grades and receive a roster matching
students with their anonymous exam numbers. We are consistently surprised at
the unpredictability of student performance. Students whom we expected to do
well did poorly, and some silent, barely known soul usually receives one of the
highest grades in the class.

The scenario reaches its tragic but inevitable conclusion when grades are
posted and the parade of students into our offices begins. The stories are drearily
familiar: “I worked hard all semester, thought I knew the material, but didn’t
do very well.” “I barely studied at all until the end of the course and got an A.”
“I followed the same approach to every course but got wildly inconsistent
grades.”

As experienced teachers, we have ploys to make complaining students go
away—intimidate them by showing them the best paper in the class or an outline
of the perfect answer—but we do not have ploys to quiet our dissatisfaction with
the recurrence of this scenario. This semi-annual reality therapy is a painful but
important reminder of the ineffectiveness of our teaching.

Our experience with the bluebook blues convinces us that we simply need to
be more effective in teaching. What we often forget in the drama of the class-
room performance is that the only measure of our effectiveness as teachers is our
students’ learning. We should not be surprised when students fail to get the
message, because our nonexplicit teaching never told them what the message is.
Indeed, given the variety of purposes in any course—information transmission,
case-skill development, legal process—it is seldom clear even to us what the
message is. Even when we do focus upon a particular aspect of the course, many
students do not learn it very well. Finally, we should not be surprised at their
poor performance on a final examination, when that limited device is usually the
only evaluation the student has received in the course.
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We conclude that we must cease blaming the victims and accept responsibility
for our students’ inadequate learning as a product of our inadequate teaching.
To improve the situation, we have to be more explicit about what we are trying
to teach, develop alternative approaches to teach it more effectively, and provide
constructive evaluation so that students can become aware of sow they learn as
well as what they learn.

II. A CONCEPTUAL OVERVIEW '

The three stories just related depict dissatisfaction born of first-hand experi-
ence with legal education. Yet if experience is to generate an adequate response
to that dissatisfaction, we must use our insights to develop a conceptual alterna-
tive to the current approach to law, lawyering, and learning. Such a conceptual
orientation is needed because, as we found in teaching Contorts, the range and
number of choices about content and process are so great that we need an intel-
lectual frame of reference to distinguish and evaluate different elements. Espe-
cially in the press of teaching an innovative course, the daily imperatives of the
classroom are so great that only a general concept of law and legal education
keeps one from falling into an ad hoc, rather than systematic, pedagogy.

The conclusions drawn from the three stories set our agenda as scholars and
teachers. First, we must improve our understanding of the nature of the law and
legal institutions. This improved understanding must relate both to the cases and
doctrine we teach daily and to our more abstract jurisprudential analysis. Sec-
ond, we must relate that understanding to an analysis of the qualities possessed
by the capable lawyer. Finally, we must use our improved understanding of law
and lawyering to provide a better definition of the objectives of a legal education.
Defining those objectives will enable us to design a reflective educational setting
that prefigures the dilemmas and opportunities of law practice. In that.setting
we must use a variety of educational techniques to enable most students to meet
the objectives defined for them.

In this section we present a conceptual framework to guide this enterprise.
Our views about law, lawyering, and learning are interrelated; how and what we
teach in law school is connected to our view of how our students will and should
practice as lawyers, and our view of lawyers’ practice is connected to our view of
the structure and function of the legal order.!!

A. LAW

For most law students law is synonymous with doctrine—the formulation of
particular sets of rules or principles to govern distinct factual settings. Doctrine
is one way in which liberal legal thinkers attempt to establish law as a system of
adjudication divorced from politics.!2 For a system of law to be independent and

11. The links among the three aspects, however, are not logically tight, nor are they an accurate “his-
torical” account of the way we thought about them in developing and teaching Contorts. Instead, they
are presented here as associated concepts. Nor does this section contain a comprehensive critique of
traditional approaches to law and legal education except as the critique is implicit in the statement of our
propositions.

12. See generally Kennedy, Toward an Historical Understanding of Legal Consciousness: The Case of
Classical Legal Thought in America, 1850-1940, in 3 REs. IN L. & Soc. 3 (1980) (discussing development
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nonpolitical, judges must apply principles and rules of law in a manner not con-
trolled by their individual, subjective values,3 and the rules and principles them-
selves must constitute a system of discourse which is more than a mere
restatement of any system of nonlegal norms.!4 Both the institutionalized pro-
cess of legal decision-making and the substance of the law purport to supply
these characteristics.

The integrity of doctrinal distinctions is an important element of the conven-
tional belief structure about law and legal education. Such distinctions allow the
classification of human problems into various legal categories, which in turn per-
mits the application of specific analytical principles to the problem at hand. The
result is a legal decision apparently dictated by the particular legal doctrine. Ac-
cordingly, a crucial task of conventional legal education is to teach an awareness
of the doctrinal classifications available and their correct application.

An alternative conception of law contends that doctrinal argument in fact
rests upon underlying principles of justification that are nonlegal in nature. Rec-
ognition of these principles questions the relevance of doctrinal categories as a
means of explaining legal decisions, which in turn questions the image of law as a
system of analysis that generates “correct” legal results.

A useful illustration of these alternative conceptions of law is a set of problems
which gave rise to the name of our project—Contorts.!> “Contorts” was Grant
Gilmore’s name for the merger of contracts and torts which he described in The
Death of Contract.' Gilmore suggested that, in the present, contract and tort
merged to an extent that it would be useful to combine them theoretically and
pedagogically.1?

Two kinds of merger or overlap between contract and tort give rise to the
notion of contorts. One is a factual overlap—a situation for which either con-
tractual or delictual responsibility seems appropriate. The most common in-
stance is found in the area now defined as products liability. The sale of a
defective product has been alternatively treated as a situation for contract or
tort: traditionally, courts have alternated between the two approaches with the
result of expanded liability.!®

and disintegration of classical legal thought); Kennedy, The Structure of Blackstone’s Commentaries, 28
BurraLoO L. REV. 205 (1979) (utilizing method for understanding political significance of legal thought).

13. R. UNGER, KNOWLEDGE AND PoLitIcs 89 (1975).

14. R. UNGER, LAW IN MODERN SOCIETY 52-53 (1976).

15. In this section we assert the fundamental unity of tort and contract. We emphasize that this is an
example and is in no way a unique instance of the overlap of doctrinal areas. Every area of law embodies
the same essential characteristics. For discussion of other areas of overlap, see Frug, The Ideology of
Bureaucracy, 97 Harv. L. REV. 1276 (1984); Kennedy & Michelman, Are Property and Contract Effi-
cient?, 8 HOFSTRA L. REV. 711 (1980).

16. G. GILMORE, THE DEATH OF CONTRACT (1974).

17. Id. at 90. When Jay Feinman was a student at the University at Chicago Law School in the early
1970s, Grant Gilmore and Harry Kalven occasionally jokingly proposed team-teaching their Contracts
and Torts courses. Both the suggestion and the unwillingness to implement it are typical of the lack of
integration in legal pedagogy, even by such distinguished scholars and teachers.

Admittedly, in our case, the choice of contracts and torts as subjects to integrate was as much acciden-
tal as intentional, for they were the subjects that each of us previously had taught individually. But as
Gilmore’s suggestion indicates, there is in legal scholarship a considerable tradition of analyzing tort and
contract in relation to each other for theoretical and pedagogical purposes. See infra notes 92 to 96 and
accompanying text (discussing overlaps between contract and tort law).

18. See S. MENTSCHIKOFF & 1. STOTZKY, THE THEORY AND CRAFT OF AMERICAN LAW-ELEMENTS
557-731 (1981) (discussing series of adulterated product cases in New York). Other examples of factual
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The second instance of contorts arises from the use in one doctrinal area of
principles normally associated with the other area. The example featured by
Gilmore and subsequently much discussed is the contract law doctrine of prom-
issory estoppel.l® A remedy in promissory estoppel arises without agreement or
consideration and therefore without the promisor’s consent. As such, it may be
described as a situation in which the promisor has violated the duty of reason-
able care in making promises, an analysis resembling the type of thinking tradi-
tionally associated with tort.20

Although they appear to be different, the two instances of overlap are really
quite similar. In the case of factual overlap, the situations obviously present
problems which can be “solved” in either contracts or torts. In the instance of
doctrinal crossover, the overlap is less clear because the fact situation giving rise
to the problem traditionally has not been associated with one of the doctrinal
areas; nevertheless, we have a situation that, as the doctrine develops, is suitable
for treatment in either mode.

These instances of overlap challenge the viability of contract and tort as dis-
tinctive doctrinal classifications. In theory, contract law and tort law are juris-
prudentially sophisticated analytic categories that nevertheless are founded upon
intuitive morality. Thus, each attempts to provide an objective source of author-
ity in community mores while at the same time generating distinct, technical
rules and principles that judges can apply in deciding cases. Contract and tort as
analytic categories mediate the conflicting social policies that arise in particular
cases. They also mediate the methodological conflict between deciding cases by
particularistic, fact-intensive inquiry and abstract, rule- or principle-oriented in-
quiry.2! A court can analyze a particular case as involving a “contract” or
“tort” issue, and in particular a “consideration” or a “proximate cause” issue,
and the analysis appears to provide a sound technique for arriving at the
decision.

This mediating process “works,” of course, only as long as the conceptual and
doctrinal categories—contract and tort, consideration and proximate cause—are
perceived as distinct. If a particular problem can be categorized in any of a large
number of ways, the process of categorization is of no help in the decision, and
the decision must be made on other, not strictly legal grounds.

As an analogy, consider the demise of common law pleading in the United
States. Common law pleading did not fall out of favor because it was arcane or
unreasonably technical; on the contrary, lawyers understood how the system
worked and could use it with facility. Instead, common law pleading was elimi-
nated when it-was no longer useful as a device for categorizing factual issues into
legal classifications. When, for a variety of reasons, lawyers and judges began to

overlap that recently have come to prominence include restrictions on an employer’s ability to terminate
an at-will employment contract, an insurer’s refusal to settle a claim in good faith, and professional mal-
practice. See infra note 98 (citing sources).

19. G. GILMORE, supra note 16, at 88-90. See generally Feinman, Promissory Estoppel and Judicial
Method, 97 HARV. L. Rev. 678 (1984) (examining connections between evolution of promissory estoppel
and broader changes in contract law).

20. The reverse situation, the use of contract principles in tort law, is illustrated by compensation plans
such as workers’ compensation and automobile no-fault legislation, which are contract-based schemes in
areas traditionally treated by tort law.

21. See Feinman, supra note 19, at 696-716.
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think of problems as involving contract and tort issues, rather than actions in
general assumpsit, special assumpsit, and trespass in its various forms, the forms
of action served no further purpose and were abolished.??

Thus the instances of factual and conceptual overlap between contracts and
torts present crucial issues for the vitality of these bodies of law. If they are
more than unusual aberrations arising from minor gaps or inconsistencies in the
doctrinal structure and are instead illustrations of the fundamental inadequacy
of the ideas of contract and tort as organizing principles, then the overlaps un-
dermine the current structure of the law. In teaching Contorts we argued that,
rather than being exceptional, the overlaps are indicative of the fundamental
unity of tort and contract.23 The apparent differences are historical reflections of
an identical underlying conceptual and justificatory structure. Furthermore, un-
like the replacement of common law pleading by substantive categories, no suc-
cessful reconceptualization of these areas is likely to be forthcoming.

We can consider the unity of contracts and torts by examining both subjects at
a high level of generalization. In Contorts, for example, we began this considera-
tion in an acknowledged overlap area, products liability. In addition to studying
“the law”—cases, doctrines, etc.—we asked students to attempt to abstract vi-
sions of the social universe expressed in the products liability opinions. The re-
sult was to develop two generalized images of contracts and of torts, which we
called K1 and K2 and T1 and T2.2¢

K1 is the image of contract often summoned by the phrase “freedom of con-
tract.””25 The basis of contractual liability in K1 is the individual’s consent to
assume the liability through entering into an agreement with another person.
Thus contract law does not impose liability where it has not been assumed. The
law’s role is limited to specifying procedures for collaboration between parties by
prescribing forms of agreement and enforcing collaboration through legal reme-
dies for breach of contract.26

K2 is an image of contract law that incorporates concepts of interdependence
and cooperation. K2 recognizes that all law, including contract law, is actually
the product of judgments of social welfare, and that all legal liability, including

22. W. NELSON, AMERICANIZATION OF THE COMMON LAw 87-88 (1975); see generally White, The
Intellectual Origins of Torts in America, 88 YALE L.J. 671 (1977).

23. See infra notes 92 to 104 and accompanying text (discussing interrelationship between contract and
tort law).

24, We emphasize that we did not offer these images as a complete explanation of contract and tort, but
as a teaching device. The images have great explanatory power, but they provide only one of several ways
of reconceptualizing the subjects. Furthermore, we are convinced that an identical conceptual and justifi-
catory structure underlies tort and contract. Whether there are islands of distinctively contract and dis-
tinctively tort approaches within each subject, however, remains an open question. See infra note 97.

25. For discussion of the contract images, see Feinman, Critical Approaches to Contract Law, 30 UCLA
L. REv. 829 (1983).

26. Products liability cases illustrate K1’s enforcement of parties’ agreements and its failure to impose
liability in the absence of agreement. For example, in Marshall v. Murray Oldsmobile, 207 Va. 972, 154
S.E.2d 140 (1967), the court held valid a disclaimer of warranty in the sale of an automobile, rejecting the
reasoning of the better-known Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960).
The disclaimer was an element of the parties’ agreement; the court rejected the notion that public policy
precluded its enforcement. In Winterbottom v. Wright, 10 M. & W. 109, 152 Eng. Rep. 402 (Ex. 1842),
the doctrine of privity of contract prevented the court from imposing liability on the manufacturer of a
vehicle for an injury to the ultimate user, because the manufacturer in that case had not assumed the
liability.
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contractual liability, is imposed by courts on parties as a result of their conduct.
Courts therefore refuse to enforce some agreements, modify, interpret, and fill
gaps in others, and even impose liability in the absence of an express assumption
of it.27

In torts, T1 is the image of tort based on objective causation and fault. Ac-
cording to T1, a court imposes liability where a defendant is responsible for caus-
ing harm to a plaintiff. Responsibility is determinate because it involves factual
causation and violation of an identifiable duty of care. Where harm is not di-
rectly linked to the defendant’s conduct or where the defendant’s action in caus-
ing the harm was not wrongful, the injury is not compensable.?8

T2 is an image of torts in which compensation is the basic principle. Eschew-
ing objective notions of causation and fault, T2 assesses liability in furtherance of
social goals such as compensation of victims and accident avoidance.?®

Both K1 and T1 emanate from an individualist social image. Neither contrac-
tual nor delictual liability attaches unless a legitimate reason for it can be found,
and the legitimate reasons are limited by the core principles of consent in con-
tract and fault in causing harm in tort. This limited liability is consistent with a
view of the world as one of independent actors, each of whom pursues his or her
own interests without regard for the interests of others. Similarly, K2 and T2
both reflect a collectivist social image. In that image, individuals are seen not as
freedom-seeking isolates, but as social beings with the responsibilities and bene-
fits that come from living in interdependence with others. Courts further that
interdependence by allocating legal liability to promote the sharing of the bene-
fits and burdens of communal life, without regard for narrow notions of fault or
consent.3°

The association between K1 and T1 and between K2 and T2 arises because an
identical social vision underlies each pair. Because of this structural identity, the
principles, modes of analysis, and arguments in contracts and torts are funda-
mentally alike. The conceptual categories we know as contract and tort, and

27. Elements of some products liability cases also illustrate K2. The decline of privity as a requirement
of liability is an instance of the imposition of liability in the absence of agreement. The refusal to recog-
nize warranty disclaimers, as in Henningsen, is an example of the court exercising independent judgment
about the social desirability. of enforcing parties’ agreements.

28. In some products liability cases, the manfacturer is liable to one to whom it sells a defective product
but not to a distant purchaser, because it owes that person no duty of care. The manufacturer is liable if it
sells a defective product, but is not liable if no defect is established, for in that case it is without fault.

29. Sindell v. Abbott Laboratories, 26 Cal. 3d 588, 163 Cal. Rptr. 132, 607 P.2d 924 (1980), is an
extreme example of T2. In that case, the court imposed tortious liability on manufacturers of DES in the
absence of proof that they were negligent in the manufacture or testing of the drug or even that the drug
they produced had caused injury to the plaintiff. As a matter of social policy, the California court im-
posed enterprise liability to shift the cost from the plaintiff to those engaged in the manufacture of the
drug, despite the lack of proof of their individual responsibility for her injuries.

30. In a classic example of the T2 image, Guido Calabresi criticizes fault-based liability, surveys the
major trends toward nonfault liability, and calls for the allocation of accident losses in accordance with
nonfault criteria. G. CALABRESI, THE COSTS OF ACCIDENTS: A LEGAL AND ECONOMIC ANALYSIS
(1970). See generally Symposium on Efficiency as a Legal Concern, 8 HOFSTRA L. REV. 485 (1980) (dis-
cussing legal, philosophical, and economic approaches to positive and normative aspects of efficiency); 4
Response to the Efficiency Symposium, 8 HOFSTRA L. REv. 811 (1980) (criticizing efficiency analysis).
Two approaches—sometimes acknowledged, more often not—frequently present in the K2 and T2 images
are distributive and paternalistic motives. See generally Kennedy, Distributive and Paternalist Motives in
Contract and Tort Law, With Special Reference to Compulsory Terms and Unegual Bargaining Power, 41
MDb. L. REV. 563 (1982) (arguing that distributive and paternalist motives better explain contract and tort
rules than concern over unequal bargaining power).
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their doctrinal subcategories, are historically generated from the common social
experience. Stripping away the forms contract and tort have traditionally taken,
we see that they share the same principles. Thus the recognition of overlap be-
tween contracts and torts is an acknowledgment of identical issues that have
always inhered in the categorical schemes.

Whether the inconsistency of the two images is inevitable, necessary, and ir-
reconcilable is an important question that cannot be dealt with here. What is
clear, however, is that each of the images presents a partial account of the nature
of social existence. People are isolates, but they are also members of communi-
ties. People desire freedom from others, but they can only realize freedom
through association with others. The role of law is to protect people from others
and promote connection with others, yet not to become a threat to freedom.
Together the images convey a complete sense of the nature of social existence,
but that existence is problematic.3!

This suggests that contracts and torts are both unified and indeterminate.
They are unified in that they arise from the same human experience of individual
life in a community setting. Because that experience poses a constant tension, the
content of contract or tort law can never be determinate. K1 and K2, and T1
and T2, present contradictory social visions, and no certain, nonarbitrary way of
choosing among them is available.

Indeterminacy is not the same as incoherence, however. We argue that the
traditional organizing categories—contracts and torts—fail to provide meaning-
ful distinctions. But that does not mean that no meaningful categorical schemes
can be fashioned. One conceptual framework is that provided by the individual-
ist and collectivist images. This approach makes clearer the nature of the
choices being advanced by lawyers and decided by courts. Another framework,
to which we now turn, is a conceptualization of the argumentative or justifica-
tory structures employed in legal discourse.

In Contorts, we considered whether legal discourse—analysis, argument, justi-
fication—exhibits any regular patterns. One of the sources of our ineffective
teaching is the diffuse quality of class discussion. In discussing cases and doc-
trines, teachers and students generate a bewildering variety of arguments about
precedent and policy. Which arguments will be made about which cases is un-
predictable: the choice of arguments is almost random. This diffuseness in class
reflects the diffuseness in our thinking and in judicial reasoning. We have no
system for organizing our arguments that accounts for the variety. Nevertheless,
we sense that diffuseness is not the whole story. After a while, we can predict
how judges will justify their decisions, what positions certain students will take
on an issue, and how the class as a whole will react to a case. This sense ought to
suggest that there exist regularities in our arguments and that the regularities
can be made explicit.

In Contorts, we hypothesized that legal discourse is composed of a set of re-
petitive, formulaic arguments. These arguments appear in different terms, and at
different times or in different forums some are more favored than others, but the
types of arguments do not vary. These stylized categories of legal argument me-

31. See generally Feinman, supra note 25, at 846-47.
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diate the indeterminacy of legal thought. The patterns of argumentation are ve-
hicles through which aspects of social existence are expressed.3?2 Making the
types of argument explicit helps to clarify analysis, to criticize and demystify
decision-making, and to pose more starkly the choices the law faces.?? Examin-
ing overlaps between contracts and torts provided a useful introductory illustra-
tion of underlying regularities.

Our account of legal thought provides the basis for concepts of lawyering and
legal education. Lawyers, after all, deal with this body of thought, and legal
education principally trains students to be lawyers. We know, however, that
lawyers do not deal with abstract propositions but with legal thought as it is
manifested in and interacts with a concrete world. Therefore, a final step in this
conceptualization of law is to consider briefly how legal thought assumes the
forms in which it appears in the world.

Our basic thesis is that the social nature of law is contingent on particular
historical circumstances. Neither the course of legal development nor the effects
of legal decisions can be predicted with confidence.3* Thus lawyers always are in
a position of uncertainty. Our concept of lawyering and our preparation of stu-
dents must account for this uncertainty.

Any body of law contains contradictory elements because it draws on both of
the social visions described earlier. Any social situation contains contradictory
elements as well. Matching the two together cannot be done with certainty. We
cannot, over time, attribute legal development to particular social forces, because
the law that would serve those forces is indeterminate. We cannot, over time,
develop law to meet certain social ends, because the social ends cannot be speci-
fied in a single manner.

Our experience with legal development confirms the implications of the the-
ory. When we try to explain why tort or contract has developed as it has, we
inevitably end up either in highly abstract analysis divorced from the world or in
highly particular analysis in which we get lost in detail. Explanations such as,
“Modern contract law is consistent with an advanced commercial society,” are
meaningless in their generality and, when tested against the mass of evidence, are
fraught with exceptions, inconsistencies, and contradictions. Focusing on these
particulars, however, renders us unable to generalize meaningfully about what
has happened. Such difficulty points up the inherent ambiguity in legal thought
and legal discourse. Training competent lawyers requires that we acknowledge
such ambiguity and prepare students to deal with it.

B. LAWYERING

Indeterminacy and contingency are the essence of our theory of law. For
practicing lawyers, and for students who would become practitioners, the

32. For example, the requirement that fault is a prerequisite for levying punishment reflects the percep-
tion of ourselves as intentional actors who choose the consequences of our action. On the other hand, the
argument that undeserved injury should be redressed acknowledges the vulnerability that characterizes
coexistence with others.

33. See infra notes 106 to 109 and accompanying text (describing common forms of legal argument).

34. See Feinman, The Meaning of Reliance: A Historical Perspective, 1984 Wis. L. REv. 1373; Gordon,
Critical Legal Histories, 36 STAN. L. REv. 57 (1984) (summarizing debate over theory and method in
socio-legal history).
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message is one of freedom and its limits. In theory, one might suppose, the
indeterminacy of legal thought and the contingency of legal experience leave the
lawyer unconstrained. In reality, constraints exist in the lawyer’s own beliefs,
and in the beliefs of others, about the state of the law, the limits of the legal
process, and the state of society.

It might be helpful to imagine a continuum of certainty on which we locate all
legal events—jury verdicts, judicial decisions, planned transactions, legal advice,
and so forth. At one end of the continuum lie those events the outcome of which
is highly predictable (though never certain). For these events, the controlling
doctrine is well established, systematic or structural bias is pronounced, and so-
cial convention is clear. As we move away from that pole of the continuum, the
indeterminacy of doctrine and the contingency of experience become more pro-
nounced. The farther away from that pole we move, the greater the field of
opportunity for capable lawyers. It is in these cases that the quality of lawyer-
ing—the intelligence, the energy, the preparation, the skill, the imagination—
most matters. The function of legal education is to enable students to situate
themselves on the continuum and to take advantage of the opportunities
presented by indeterminacy and contingency.

The task, then, is to formulate a conception of lawyering for our educational
program that will enable our students to function. In doing so, we must be sensi-
tive to the practice settings in which our graduates will find themselves. The
categorization of law schools as “national” or “local” often is employed as a
device to declare certain schools, their faculty, students, and the practice of their
graduates as second-best. This is a pernicious and unjustified distinction. “Itis a
statement of illegitimate hierarchy dependent on repugnant distinctions of class,
race, and sex. It is the play of mirror images; class, race, and sex in American
society mirrored in the students and faculty in law schools and reflected again in
the internal and external hierarchy of law firms.””35 Nevertheless, the distinction
can be oddly useful in formulating our own vision of lawyering.

The distinction between local and national law schools, and the perception of
difference in the quality of graduates they produce, is founded in part on an
idealized image of the corporate lawyer as the model lawyer.3¢ The model law-
yer, in this perception, is the facilitator of commerce and the ally of the domi-
nant institutions of society. This lawyer is relied on for skill in legal reasoning
and for judgment; while engaged intimately in his clients’ affairs, he maintains a
cool professional detachment from them. The model lawyer’s legal education in
a national law school appropriately consists of intensive training in “thinking
like a lawyer” and little else. After graduation, the lawyer enters a practice set-
ting in which he has the luxury of time and resources to learn techniques and
skills not included in his formal education.

35. E. Clinton Bamberger, Jr., Remarks on Responsible Teaching in a Local Law School, Conference
on the Professional Responsibility of Teachers in Local Law Schools, University of Baltimore Law School
(Oct. 15, 1982).

36. For an important historical description of the development of lawyers’ professional ideologies in the
20th century, see J. AUERBACH, UNEQUAL JUSTICE 21-39 (1976). See also Simon, The Ideology of Advo-
cacy: Procedural Justice and Professional Ethics, 1978 Wis. L. REv. 29 (criticizing ethical premises of
legal professionalism). For a short description of the comparable idealized image of the model law profes-
sor, see Feldman & Feinman, supra note 8, at 926-27.
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This image is in contrast with that of the typical graduate of a local law
school. That lawyer engages in “people practice,” representing individuals or
small businesses, practicing alone, in a small firm, or in a public setting on the
state or local level. She often is client rich but cash poor, with insufficient time
or resources to devote to complex matters. Her legal education consisted of little
more than a grounding in legal reasoning and doctrine, and her post-law school
training is acquired haphazardly, on the run.

Both of these pictures are misleading, of course, but they are instructive. If
there is a hierarchy to be made here, it should be the reverse of that commonly
imposed. The practice of the local law school graduate is more challenging, cre-
ative, and important than that of the national law school graduate, requires more
skill, energy, and imagination, and has a more immediate impact on the lives of
clients. Accordingly, it is the local law schools, if they properly prepare their
students for this type of practice, that do the more significant job of teaching.

Despite this point, we think the underlying distinction between local and na-
tional schools misleads. Each type of school has the same primary task: to train
lawyers who have the range of skills needed to practice competently. It is merely
the national law schools’ reliance on the prior preparation of their students or on
the training they will receive after law school that permits them the illusions of
focusing on the narrow skill of legal reasoning.3”

Our conception of lawyering, then, is relevant to every law school and every
lawyer. That conception assumes an ability to deal with the law’s indeterminacy
and contingency in a variety of settings and for a variety of clients. The lawyer
must function unilaterally as well as in collaborative, competitive, and hierarchi-
cal environments. He or she must be able to address the needs of large institu-
tional actors as well as those less favorably situated, who are often less well
served by established rules and practices. We now suggest the qualities that a

37. For the last two academic years, Harvard Law School has been conducting a curriculum experi-
ment with one of its first-year sections. While the emphasis of the experiment is greater coordination in
teaching and the creation of new “integrated disciplines,” there are other goals as well. The professors
who planned and taught the course have recognized the need for students to begin to develop practice
skills. For example, in an exercise designed by Frank Michelman, small sections of students were to
“pretend to be the managing partners of a civil rights law firm, deciding whether to use an economic
argument in a particular case.” Kurzman, Law School Experiment Uses 140 “Guinea Pigs”, Harv. Crim-
son, Oct. 8, 1983, at 1, col. 1.

Derek C. Bok, President of Harvard University, seems to agree that law schools must do more than
train students to think like lawyers:

Law schools celebrate this effort by constantly telling students that they are being taught “to
think like a lawyer.” But one can admire the virtues of careful analysis and still believe that the
times cry out for more than these traditional skills. As I have tried to point out, the capacity to
think like a lawyer has produced many triumphs, but it has also helped to produce a legal system
that is among the most expensive and least efficient in the world.

Bok, 4 Flawed System of Law Practice and Training, HARVARD MAG. May-June 1983, at 38-45, 70-71
reprinted in 33 J. LEGAL EDUC. 570, 582 (1983). But Bok also seems to believe that law schools do more
than enough to prepare students for “the intricacies of trial practice, appellate advocacy, litigation strat-
egy, and the like.” Id. at 582. Bok calls for law faculties to undertake research about the basic problems of
the legal system, to train students in “voluntary mechanisms that might enable parties to resolve . . .
disputes without going to court in the first place,” and to create “new institutions more efficient than
traditional law firms in delivering legal services to the poor and middle class . . . .” Id. at 582-83. See
also Comments on the Bok Report, 33 J. LEGAL EDuC. 586-603 (1983); Articles on Clinical Legal Educa-
tion, 33 J. LEGAL Epuc. 604-61 (1983).

HeinOnline -- 73 Geo. L. J. 890 1984-1985



1985] LEGAL EDUCATION 891

lawyer should possess.38

Every legal problem requires that the lawyer deal with three elements: the
law, the facts, and the people. The lawyer must combine the three and produce
the result through the forms and procedures of the legal system. In so doing, the
lawyer must be capable of acquiring new knowledge and skills, must be self-
consciously critical, and must exercise judgment in choosing among alternatives.
Thus, our catalogue of the qualities of the capable lawyer includes knowledge of
and ability to use the law, fact-consciousness, interpersonal skills, operational
skills, autonomous learning, critical self-reflectiveness, and judgment. Each of
these qualities is composed of various elements and requires different abilities.

Knowledge of and ability to use the law—*‘thinking like a lawyer”—is the
traditional focus of legal education. The fundamental cognitive skill is the appli-
cation of analysis to address the indeterminacy of legal doctrine. Traditionally,
of course, the problem has not been seen quite that way. Through the entire
history of university legal education, “thinking like a lawyer” has been a fuzzy,
nonexplicit mystification which has had the effect of concealing the underlying
indefiniteness and confusing ways of addressing it. Because of its fuzziness, this
concept has been able to encompass modes of thought as divergent as Langdel-
lian formalism and modern liberal nihilism. What has almost never been done,
however, is to give specific content to the notion of “thinking like a lawyer.”3°

In our view, the quality of “thinking like a lawyer” constitutes a small core of
distinctive legal skills. It is not that lawyers engage in different analytical -
processes than lay people, philosophers, or physicists. Instead, lawyers operate
in unique contexts with unique materials. Educating students in lawyer-think
means grounding them in those contexts and materials. In particular, the lawyer
must be self-conscious about the elements of “thinking like a lawyer.” To the
extent that these are defined skills, the better lawyer has a conscious command of
them.

38. To develop these abilities, law students and lawyers must become involved in and sensitive to all
levels of learning: the cognitive or intellectual, the affective or emotional, and the level of practical per-
formance. This taxonomy of categories or “domains™ of educational objectives was developed by Benja-
min Bloom and others. See generally B. BLooM, TAXONOMY OF EDUCATIONAL OBJECTIVES,
HaNDBOOK I: COGNITIVE DOMAIN (1956); A. HARROW, A TAXONOMY OF THE PSYCHOMOTOR Do-
MAIN (1979); D. KRATHWOHL, TAXONOMY OF EDUCATIONAL OBJECTIVES, HANDBOOK II: AFFECTIVE

DoMAIN (1964).
The cognitive domain “includes those objectives which deal with the recall or recognition of knowledge
and the development of intellectual abilities and skills. . . . [The affective domain] includes objectives

which describe changes in interests, attitudes, and values, and the development of appreciations and atti-
tude adjustment.” B. BLOOM, supra, at 7. The psychomotor domain addresses performance objectives,
particularly the performance of complex patterns of actions. For an adaptation of the domains of learning
to lawyer skills, see M. JOSEPHSON, LEARNING AND EVALUATION IN LAw ScHOOL 50-119 (1984). As
Josephson points out, much of lawyering obviously requires proficiency in all these domains.

39. Lon Fuller reminded law teachers that “the slogan, ‘We teach men to think,” has been the last
refuge of every dying discipline from Latin and Greek to Mechanical Drawing and Common-Law Plead-
ing.” Fuller, What the Law Schools Can Contribute to the Making of Lawyers, 1 J. LEGAL Epuc. 189, 190
(1948). For useful previous discussions of “thinking like a lawyer,” see Christenson, Studying Law as the
Possibility of Principled Action, 50 DEN. L.J. 413, 430-33 (1974); Mudd, Thinking Critically About
“Thinking Like a Lawyer”, 33 J. LEGAL Epuc. 704 (1983). Several of the lists of lawyer skills also
provide descriptions of the elements of legal cognition. Examples include Cort & Sammons, The Search
JSor “Good Lawyering’: A Concept and Model of Lawyering Competencies, 29 CLEV. ST. L. REv. 397
(1980); Keeton, Teaching and Testing for Competence in Law Schools, 40 MD. L. REv. 203 (1981); Strong,
The Pedagogic Training of a Law Faculty, 25 J. LEGAL EDUC. 226, 230-31 (1973); Strong, A New Curricu-
lum for the College of Law of the Ohio State University, 11 OH10 ST. L.J. 44, 46-48 (1950).
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The first element of “thinking like a lawyer™ is the acquisition of a legal vocab-
ulary.#® The lawyer must know the special meaning given to common words,
such as “intention” or “consideration,” as well as the meaning of words only
lawyers use, such as “res ipsa loquitur” and “privity.” The lawyer also must
have a vocabulary of doctrines and principles, such as the elements of a battery
and the defenses available.

Understanding a list of doctrines and principles is not a task of mere memori-
zation. The lawyer needs to know how they commonly are applied in particular
fact settings and how to transfer them to novel fact settings. In a general sense,
this second element includes both an understanding of the typical categoriza-
tions of legal rules systems and an ability to manipulate the gaps and inconsisten-
cies of the rule systems in cases; that is, to spot legal issues and to apply the
“rules” to the “facts.” A lawyer must know, for example, that consideration
problems belong in the contracts universe and must be able to categorize a fact
setting as falling under either the preexisting duty rule or the exception to that
rule for novations, as his or her clients’ interests require.

A third element of legal cognition is the ability to read and use judicial opin-
ions. The lawyer must discriminate between the more and less significant mate-
rial in an opinion and organize the material in a manageable and meaningful
fashion. The crucial case skill is the ability to generate holdings of the case in
various levels of generality, from very narrow to very broad, with emphasis on
varying facts, to make effective use of the case as precedent. This permits the
lawyer to argue why one case is like or distinguishable from another.#!

The final element of “thinking like a lawyer” is an understanding of the sys-
tematic nature of legal argumentation and of the recurrent categories of argu-
ment and their use.*? The lawyer must know that the categories exist and what
they are; he or she must be able to make arguments for particular cases; and he
or she must understand which arguments are more persuasive on particular is-
sues in a particular forum.

40. In the seminal Taxonomy of Educational Objectives, Benjamin Bloom described a hierarchy of cog-
nitive learning objectives. B. BLOOM, supra note 38. The lowest type of cognitive learning, knowledge, is
simple recall of facts or patterns. The hierarchy proceeds through comprehension (basic ability to use
facts or concepts), application (use of abstractions in particular situations), analysis (breakdown of con-
cepts or processes into their constituent elements), and synthesis (combining elements into new patterns)
to evaluation (making value judgments). Id. Our analysis of the elements of thinking like a lawyer is in
some respects a condensation of Bloom’s hierarchy. Id. For other applications of the taxonomy to legal
learning, see M. JOSEPHSON, supra note 38, at 53-99 (suggesting modification of Bloom’s hierarchy that
describes mental processes involved in legal education); Petter, A Closet Within the House: Learning
Objectives and the Law School Curriculum, in Essays oN LEGAL EpucaTioN 77 (N. Gold ed. 1982)
(exploring Bloom’s ladder of cognitive learning objectives as it pertains to study of law).

41. A similar point may be made with respect to statutory analysis. Our colleague Robert F. Williams
rightly criticizes “many lawyers’ traditional one-dimensional way of thinking about statutes”:

Lawyers often are interested only in a statute’s direct application, its all-or-nothing quality, and
consequently ignore a statute’s persuasive potential. Such lawyers fail to recognize that a statute
is the result of an arguably rational process of discussion, negotiation, and compromise, and that
the current statutory text is often but one stage in an ongoing process of development of the
law. . . . Until we recognize their potential for contribution to legal reasoning beyond their
express terms, statutes cannot fulfill their deserved role in the methodology of our law.

Williams, Statutes As Sources of Law Beyond Their Terms in Common-Law Cases, 50 GEO. WASH. L,
REV. 554, 557-58 (1982).

42. See infra notes 106 to 109 and accompanying text (discussing common procedural and substantive
arguments).
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The second quality of the capable lawyer is fact-consciousness, which includes
a certain amount of knowledge about the contexts in which legal problems arise.
More important, it involves a sensitivity to the significance and variability of
facts and the ability to develop the facts useful in resolving a legal problem.

Legal problems infrequently come to the lawyer’s office as neatly packaged
and well formed as in the law school classroom. Our focus on appellate opinions
misleads students into believing that a legal issue arises from a particular, defi-
nite set of facts. In reality, the lawyer must develop, organize, winnow, and
categorize facts in dealing with a client matter. Often the client will not be
aware of the legal relevance of certain facts, and it is the lawyer’s task to con-
sider the possibility of their existence and ferret them out. This applies not only
to facts particular to the client’s case, but also to more general facts of the con-
text from which the particular problem arises. The facts must then be sifted and
organized into legally relevant or useful categories and, in litigation, presented in
persuasive ways. All of this, of course, requires legal knowledge to determine
the significance of facts. But it also requires a sensitivity on the part of the law-
yer to the ways in which facts arise in a given type of situation and the ways in
which they may be useful. It also requires investigative skills to bring to light the
potentially relevant facts.

The third quality of the good lawyer is the ability to interact with people.
Here the quality required of the lawyer is not different in kind or even in setting
from that required of people in their everyday lives or of professionals in other
environments. Nevertheless, the lawyer must be sensitive and experienced in
dealing with people in the different situations and capacities law practice
requires.

The kinds of interpersonal skills that comprise this quality can be defined in a
number of ways. Traditionally, they are grouped according to the different roles
lawyers fulfill: counselor, negotiator, or advocate.** This grouping tends to over-
emphasize the discreteness of the categories and to assume a particular approach
to the lawyer’s professional status. A different approach is to characterize the
skills by the relationship between the lawyer and the other parties to the event:
collaborative, competitive, or persuasive.**

The lawyer uses her knowledge of the law, the facts she has developed, and
her interactions with others fo achieve a result on behalf of her client. Clients
come to lawyers for access to the forms and procedures of the legal system.
Whether the result is litigation, institution of a legal arrangement (such as the
formation of a corporation), or advice on the availability of an appropriate legal
form to resolve a problem, the implementation of the lawyer’s knowledge is most
often the client’s goal.

Producing results—the ability to make the legal process “work” on behalf of

43. This approach was adopted by the proposed ABA Model Rules of Professional Conduct, which
divided the lawyer’s ethical obligation into categories defined, in large part, by the interpersonal processes
in which the lawyer engages: e.g., counselor, advocate, representative to persons other than clients. ABA
PROPOSED MODEL RULES OF PROFESSIONAL CONDUCT (1984).

44. See generally G. BELLOW & B. MoULTON, THE LAWYERING PROCESS: MATERIALS FOR
CLINICAL INSTRUCTION IN ADVOCACY (1978); Condlin, The Moral Failure of Clinical Legal Education,
in THE Goob LAWYER: LAWYERS’ ROLES AND LAWYERS’ ETHICS 317 (D. Lubian ed. 1983); Good-
paster, The Human Arts of Lawyering, 27 J. LEGAL ED. 5 (1975); Simon, Homo Psychologicus: Notes on a
New Legal Formalism, 32 STAN. L. REV. 487 (1980).
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the client—requires the lawyer to use all the other qualities. Quite obviously,
specialized knowledge about legal forms is required. The appropriateness of a
particular form is determined largely by the factual background interacting with
the legal requirements. Implementing the form often requires sensitive interper-
sonal dealings; a form may be legally available but practically unavailable or
unwise, because the lawyer will be unable to persuade some of the people in-
volved of its appropriateness.

No new law school graduate possesses each of these qualities to an adequate
degree. Indeed, no lawyer at any point in his or her career really possesses these
qualities to an adequate degree. It is not possible for a lawyer to be fully compe-
tent or fully prepared to anticipate developments in a professional career that
may span forty years or more. Therefore, a crucial quality for a lawyer is auton-
omous learning, the ability to learn what needs to be learned to cope with a novel
situation.

Autonomous learning in one sense begins with legal and factual sensitivity and
with critical self-reflectiveness, next discussed. The first element of autonomous
learning is that the lawyer recognize that his current skill and knowledge is inad-
equate for a new situation. He must then understand how to learn what needs to
be learned. This is in part a research problem; the lawyer must know where to
go to find out what he needs to know. Just as important, the lawyer must under-
stand how he can learn. That is, he must have been previously exposed to learn-
ing in a variety of environments—individual and collaborative, directed, self-
directed, and undirected—and he must have self-consciously considered the ef-
fectiveness of each of those environments for his own learning of different kinds
of subject matter. Legal education is necessarily continuous over a lawyer’s ca-
reer, so the lawyer must be equipped to learn autonomously.

Critical self-reflectiveness is a quality complementary to autonomous learning.
It does double duty both as an element of learning-to-learn and as a prerequisite
to evaluating performance as a legal practitioner and to evaluating the operation
of law in society in general. Inexperienced lawyers, confronted with unfamiliar
situations, often imitate and adopt prevailing practice standards when they lack
confidence in their ability to evaluate critically the quality of prevailing norms.
As their familiarity with the way things are done increases, so does their comfort
level, but not necessarily their professional skill. The capable lawyer is more
critical of his own work and of typical practices. Reflection then presents him
with an evaluation of the present and opportunity for improvement in the future,

The good lawyer also is reflective about the operation of law. A constant criti-
cal awareness of the shortcomings of the legal system keeps the indeterminacy
and contingency of law in the lawyer’s consciousness. This has an effect on her
practice skill as well as on her sense of self. If the lawyer is a professional, she
must bear the responsibility for the effects of her own work and of the system of
which she is a part.#® Critical self-reflectiveness makes the lawyer aware of and
uneasy with this responsibility.

The capable, well-equipped, and reflective lawyer culminates all her energies

45. The comment is often made in law school that good lawyers are more than plumbers, a remark we
would not make as derogatory of plumbers. As John Gardner once said, a society must have equal respect
for its plumbers and philosophers, or neither its pipes nor its philosophy will hold water,
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in making choices. Clients come to lawyers for their judgment about the law and
its effects on their affairs. The quintessential legal ability is the ability to choose
and to recognize the responsibility that comes with choice. The lawyer must
posit alternatives, consider options, rehearse the consequences, and, finally,
choose. The lawyer must be systematic about the process of making judgments,
but she must recognize that the indeterminacy and contingency of the legal sys-
tem makes no choice inevitable and every choice uncertain. Moreover, the law-
yer must recognize that she is implicated in the choice. Professional detachment
may appropriately enter into the process of arriving at a decision, but the lawyer
cannot be detached from the consequences of the choice.

C. LEARNING

The primary mission of law schools is clear: to educate our students to be the
kind of lawyers we think they should be.4¢ To do this, we need a theory of law
and a theory of lawyering, like those just described. We also need a theory of
learning to guide us in designing and implementing a program that will serve our
mission. Like our theories of law and lawyering, our theory of learning must be
more than platitudinous and anecdotal; it must be systematic, conceptual, and
rigorous.

This notion that we must be as concerned about the intellectual integrity of
our learning theory as about our legal theory traditionally has not held sway in
law schools. Law professors have long believed that educational theorists are
either charlatans or primitives. That belief is arrogant and anti-intellectual.4”
Our own feelings of inadequacy described in the three stories related earlier led
us to educational theory, and what we found there enlightened our teaching of
Contorts and our whole view of legal education. In this section we describe the
concept of legal education we have developed.

The crucial element of our concept of law school learning is our goal of having
nearly all our students leave law school as capable novice lawyers. Most law
professors might regard this goal as a fantasy. Typically, law teachers are satis-
fied if a few students excel, some fail, and most muddle through. Student per-
formance is widely distributed, and mediocrity is accepted as inevitable. Being
satisfied with that common law-school level of performance sets standards too
low, however, and gives too little credit to the capacities of our students and of
our teachers. It also is shamefully inadequate for institutions that, like it or not,
function as the primary filter for admission to the bar. Our goal of general gradu-

46. While we suspect there is widespread rhetorical agreement with this statement, the actual practices
of many law professors suggest otherwise. Too often, education is compromised because of greater facuity
interest in scholarship, practice, or other activities. We have come to understand that implicit in the
development of a systematic, conceptual, and rigorous learning theory and practice are real faculty incen-
tives. Among these incentives, though seldom realized, are enhanced possibilities not only for our teach-
ing but also for our research, practice, and personal and professional fulfiliment. See generally Feldman,
On the Margins of Legal Education, 13 N.Y.U. REv. L. & Soc. CBANGE (forthcoming 1985).

47. “We might as well face up to the fact: in regard to invention and building of pedagogical machinery
our profession has, as a profession, grown fat, soft, and because of lack of experience, let alone practice,
our profession shies away from it like a non-swimmer from deep water.” Llewellyn, supra note 10, at 336.
“But as to method of teaching—there we balk at communication, we balk at analysis. This is idiocy, plain
and drooling.” Llewellyn, On What Is Wrong With So-Called Legal Education, 35 COLUM. L. REv. 651,
677 (1935).
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ate capability is a necessary element of legal education and is achievable. Theory,
research, experience, and conviction lead us to a proposition well established in
practically every educational arena outside the law school: with little more invest-
ment of time and resources than we now make, we can create an instructional
environment in which virtually all students can and will learn well most of what
we have to teach them.

This concept of achievable, widespread excellence is known as mastery learn-
ing.#® “Mastery learning is both a philosophy about schooling and an associated
set of instructional strategies where the philosophy can be implemented in the
classroom.”*? Because the philosophy is at the same time crucial to the rest of
our educational theory and alien to legal education, we first focus on it as a
concept before considering its implementation in legal learning.

Traditional legal educators regard our goal of uniform excellence as illusory
because it is inconsistent with their fundamental beliefs about the differing ca-
pacities of students and the nature of legal education. They believe that law
classes present a rigorous educational environment and that law examinations
are effective evaluative devices that permit efficient sorting of large numbers of
students according to ability. Although there may be variations from time to
time, over sufficiently long periods the distribution of students by ability will
approximate a statistically normal distribution. Thus, it is not the law school’s
fault that most of its graduates do not learn well.

This concept of legal education is grounded in an even more fundamental con-
ception about human intelligence and social organization. It assumes that intel-
ligence and talent are normally distributed among the population and that the
intelligence and talent possessed by an individual are relatively immutable.’® So-
ciety makes use of this distribution of ability by creating hierarchical employ-
ment structures and hierarchical reward structures. Democracy, in this
conception, consists of providing everyone equal opportunity to develop his or
her talents and to be rewarded for their exercise.

This idea is an outgrowth of Darwinian evolutionary theory, although it also
seems to be associated with other hierarchical ideologies from divine ordination
to sociobiology. In law it is buitressed by Frankfurterian notions of mer-
itocracy.>! The complex hierarchies of law schools, law students, law professors,

48. For a current introduction to the theory of mastery learning, see B. BLooM, HUMAN CHARACTER-
ISTICS AND SCHOOL LEARNING (1976) [hereinafter cited as B. BLoOM, HUMAN CHARACTERISTICS). See
generally MASTERY LEARNING: THEORY AND PRACTICE (J. Block ed. 1971); J. BLock & L. ANDERSON,
MASTERY LEARNING IN CLASSROOM INSTRUCTION (1975); B. BLoOM, ALL QOUR CHILDREN LEARNING
(1981).

The necessity and possibility of mastery learning in law school was stated long ago by Kar] Llewellyn:
“, . . the curriculum has as its function to turn out a body of graduates, reliably equipped from the ‘top’
man to the ‘bottom’ one, with a reasonable range of professional competence in handling the affairs of
other people. . . . [W]e can already train almost any person of normal intelligence to be a rough carpen-
ter [in statutory construction, simple argument, and simple drafting).” Llewellyn, supra note 10, at 333-
34 (emphasis in original).

49. Block, Teachers, Teaching, and Mastery Learning, TODAY’S EDUCATION Nov.-Dec. 1973, at 30.

50. Although the assumptions underlying this conception seldom are made explicit, the usual assump-
tion of immutability seems to assert that talent and intelligence are the products of a structural interaction
between genetic endowment and environment that is fixed at least by college age. This form of the asser-
tion avoids conflict over the decisive impact of heredity or environment.

51. “If one fellow got 76 and another 76.5, there’s no use saying, ‘The 76 man is better.” Maybe so, but
how do you know he’s better? If somebody whom the rest of the fellows dislike has shown his mettle in
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and lawyers’ practice settings are justified as reflecting real differences in the
abilities of those stratified. The educational system, from the earliest grades to
the law schools, is a process of continually finer sorting of students by natural
ability; the function of the system is the selection of talent, rather than the devel-
opment of talent across the board.

This concept of widely distributed intelligence is evil and false. It is evil be-
cause it supports social institutions that prevent the full development of human
potential and freedom by convincing people of their own inadequacy. It is false
because it is inconsistent with mountains of research and years of experience
demonstrating that widely distributed learning outcomes are more a product of
ineffective schooling than of the abilities of the students.>2

Mastery learning moves away from the idea of providing students equality of
educational opportunity so that their natural talents will result in naturally strat-
ified outcomes and instead suggests that schools can achieve substantial equality
of educational outcomes. Student learning is a product of the extent to which
the student possesses the prerequisites to the learning to be accomplished, the
extent to which the student is or can be motivated to learn, and the extent to
which the student is given appropriate instruction.>® In law school, most stu-
dents possess the basic prerequisites to learning what they should learn, and with
little effort the law school itself can fill any gaps.5¢ Most students are highly
motivated when they enter law school, although the institution manages to chan-
nel most of the motivation away from courses into extracurricular or noncur-
ricular activities in the second and third years. What is primarily missing in law
school is an educational environment that provides students with the resources
and the situations with which they can best learn. When given appropriate in-
struction, nearly all law students can achieve mastery—not minimum compe-
tence, but mastery—of the skills of the novice lawyer.

The instructional strategies associated with mastery learning do not, however,
require that traditional teaching methods be scrapped. Mastery learning strate-
gies employ many traditional methods, but require that the teacher be more ex-
plicit and systematic about what is to be learned and assert more control over

open competition, that’s that. If he hasn’t shown it, it doesn’t matter whether he’s one of the nicest
fellows in the world and that his father is Secretary of State.” F. FRANKFURTER, FELIX FRANKFURTER
REMINISCES 27 (1960).

52. In law schools, the traditional concept permits teachers and students at various levels of the hierar-
chy to justify their positions and their self-identity, of which the hierarchy is such an important part. See
infra notes 124 to 133 and accompanying text (discussing predominant ideology about law, lawyering, and
learning).

53. B. BLooM, HUMAN CHARACTERISTICS, supra note 48, at 10-11.

54, Many teachers and students reject this proposition, asserting that a significant number of law stu-
dents are so deficient in ability or preparation that no reasonable amount of effort by the law school can
bring them to a level of good performance. In mastery terms, their criticism is that these students lack the
prerequisites for legal learning to such a degree that the instruction available within the resources of the
law school cannot compensate for the deficiency. The criticism is most frequently made (in private) about
many minority students admitted under affirmative action programs. In the face of that criticism, we
reaffirm our position: Nearly all—say, 90% or more—of the students who come to law school possess the
motivation and preparation to learn what we have to teach them. What is lacking is not their ability to
learn but our willingness to teach. Most of the resources necessary to provide the type of instruction
needed are now available in the law school, although reallocation of these resources would be necessary.
We are supported in this belief not only by our own observation and experience but by the overwhelming
research in support of mastery learning, condensed in B. BLooM, HUMAN CHARACTERISTICS, supra note
48.
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how it is to be learned. In general, implementing mastery learning in a law
school involves four steps: definition of objectives and formulation of learning
units, formative evaluation, development of alternative learning resources, and
final evaluation and grading. Because the definition of objectives inevitably in-
volves the setting of standards for evaluation, we discuss the definition of objec-
tives and final evaluation and then discuss formative evaluation and the use of
alternative learning resources in response to the formative evaluation.

The first step in implementing a mastery strategy is identical to the first step in
any systematic approach to teaching: to define what students are supposed to
learn. As law teachers we have often neglected this crucial first step. Too often
we teach by indirection and expect our students to learn by imitation. Mastery
requires us to be more explicit about the substantive content and skills we at-
tempt to teach. At the general level, this entails specifying a set of learning
objectives for the curriculum as a whole. Our analysis of lawyering in the previ-
ous section could be a starting place for that definition, although our account
obviously requires further specification. At the level of the individual course, we
must be more specific about the particular doctrines, principles, and skills to be
taught and about the level of learning mastery we seek to achieve for each of the
elements.3>

Explicit definition of learning objectives is 2 major improvement in the process
of legal education, but it is important to note the extent of the claim being made.
Explicit teaching in particular and mastery in general are not limited to basic
legal skills or doctrines. With sufficient energy and thought by teachers in defin-
ing their subject matter, these principles can be applied throughout the law
school curriculum; even “theoretical” courses such as jurisprudence and legal
history are as susceptible to mastery learning as case briefing and contract for-
mation doctrine.56

Having articulated the objectives, mastery teachers then specify the level of

55. M. JOSEPHSON, supra note 38, at 104-19; Block, Operating Procedures for Mastery Learning, in
MASTERY LEARNING: THEORY AND PRACTICE, supra note 48, at 64. Combining those two levels, we
must then take our list of objectives and break it down into smaller learning units that can be the focus of
instruction; typically, a learning unit might focus on a particular doctrine and occupy several hours to
several weeks of class time. Block, Operating Procedures for Mastery Learning, supra, at 14.

By way of example, consider our description of the cognitive elements of “thinking like a lawyer.” At
the general level this provides a guide to the teaching of skills considerably more explicit and helpful than
the traditional approach of the Socratic dialogue. Specifying that “thinking like a lawyer” is no more nor
less than acquisition of vocabulary, case analysis, manipulation of rule systems, and argumentation helps
the teacher in designing a course or curriculum and the student in learning within the course or curricu-
lum.

Each of these elements must then be broken down into individual, teachable units. Learning legal
argumentation, for instance, requires the student to be able to identify the types of arguments usually
made, to make arguments in each of the categories in reponse to a set of facts, to understand the usual
arguments and counters to particular arguments, and to know and be able to predict the particular argu-
ments that will be made in certain areas or by certain courts.

For a related attempt to break down doctrinal problem-solving into its components, see Crombag,
Wijkerslooth, & van Serooskerken, On Solving Legal Problems, 27 J. LEGAL Epuc. 168 (1975) (presenting
working method to train students in solving legal problems).

56. It may not be possible to define the elements of legal learning with absolute precision, however. In
studying legal argumentation, for example, we concluded that there is an element of art in the process
than defies definition. The ability to use that art, which is often the product of experience, distinguishes
good practitioners from excellent or elegant practitioners in this area. Our approach seeks to bring all
students to the level of capable lawyers; training the expert lawyer requires considerably more effort,
ingenuity, and research.
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