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Pedagogy and Politics

JAY FEINMAN AND MARC FELDMAN*

INTRODUCTION

Most legal educators are anti-intellectual about the area of their primary pro-
fessional concern: the content and method of legal education. This anti-intellec-
tualism is characterized by an unwillingness to reflect on the goals of legal
education, the content of the curriculum, the methods of teaching, and the abil-
ity of law school graduates to practice law competently. At most law schools,
the purposes and methods of teaching are regarded as unfruitful, if not unfit,
topics for conversation. Of almost 200 journals of legal scholarship, only one
regularly addresses legal education itself. The little discussion and sparse litera-
ture that does exist is mostly anecdotal or platitudinous.

That most legal educators are anti-intellectual about their primary profes-
sional concern is neither surprising nor accidental. Questioning any one part of
the belief structure underlying legal education brings into question the entire
structure; pulling on a single thread 'can unravel the entire garment. Thus, the
attitude of unreflectiveness is an important part of the defense of the status quo.

In this Article we attempt to contribute to a more intellectual approach to
legal education. We begin by relating some stories about our dissatisfaction with
traditional legal education; we hope the stories will evoke familiarity in most law
students and law teachers. We then attempt to provide a conceptual framework
for understanding legal education in relation to legal theory and lawyers’ prac-
tice. In part our generalizations grow out of our experience in teaching a peda-
gogically and conceptually innovative course in contracts, torts, and legal
research and writing—*“Contorts”—which we describe in Part III of the Arti-
cle.! We conclude with some comments on the political implications of our ap-

* Associate Professors of Law, Rutgers University School of Law, Camden. Many friends helped us
with this Article and with the project it describes, and we thank them. In particular, we wish to acknowl-
edge the students of Contorts, for their grace, their enthusiasm, and their continuing commitment.

Financial support for this project was provided by the Rutgers Council on Instructional Development
and the Rutgers Research Council. i

1. The course emphasized, through classroom and nonclassroom learning, competency in the basic
skills of case and statute analysis and legal argumentation; mastery of the doctrinal content of contracts
and torts; use of the law library and other research resources and experience with the essential and varied
forms of legal writing; analysis of the structure and operation of legal reasoning and legal doctrine; and
consideration of the historical and philosophical bases of contemporary law.

The pedagogical advantage of integration was to teach more efficiently the basic skills which should be
communicated in the first year, in addition to developing more general critical and analytic faculties. Case
analysis, legal argument, and the manipulation of doctrinal systems are of course common to both sub-
jects. By having a considerable degree of control over our students’ time and activities through teaching
10 of their 14 credit hours, we were able to design a program that allowed them to learn more efficiently
and effectively than under the traditional system and permitted us to avoid cramming all the necessary
material into a four-hour course with inevitable cost to either analytical content or substantive learning.
There was the further advantage of combining research and writing with the substantive course. In this
way the students’ writing experiences may be closely tied to what they are learning in their substantive
course, rather than being presented erratically or in a vacuum.

In addition to the inherent scheduling flexibility, permitting us greater control of pacing, sequence, and
organization of course content, we employed a variety of instructional approaches. For example, we
emphasized small group process and mastery learning in Part Two of the course. As a second example,
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proach and the process of institutional change in law schools.

Much of this Article is fundamentally at odds with the mainstream of legal
education. Making legal education more reflective ultimately calls into question
the dominant self-image of the legal profession. Yet our message is as important
for those with more limited objectives as for those with a broader vision. The
primary function of law schools is to train novice lawyers—yet there is wide-
spread agreement that they do not do that job very well.2 That failure is due in

we had six teaching assistants who were involved throughout the course. Their primary responsibility was
to meet in small-group settings and on an individualized basis with students to discuss and evaluate learn-
ing of doctrine and writing projects.

We also varied the evaluation format of the traditional course by multiplying the number of occasions
and varying the settings and ways in which we evaluated students. We were able to evaluate students for
their participation in class generally and in response to specific assignments involving oral presentation.
Throughout the semester, there were frequent writing assignments.

The course was not an attempt to revise the entire curriculum or to provide training in all lawyer skills.
We focused on knowledge and skills typically taught in the first semester with the goal of providing a
model to spur reflection on new approaches throughout the curriculum.

Organizationally, the course was divided into three parts. Part One of the course was designed to
introduce case reading and briefing skills, the statement of holdings, the overlap between contracts and
torts, and the theories or images underlying both areas. This section lasted approximately three-and-one-
half weeks. We used a series of products liability cases and several exercises based on the cases. The
students’ research and writing activities included the submission of several case briefs, two holding exer-
cises, and an opinion synthesis memo, all of which were reviewed. Classes during Part One were largely
traditional case method classes, including calling on students to present their briefs or to make arguments,
and some small-group work.

Part Two of the course was devoted to mastery of black-letter law, the understanding of the nature of
doctrinal systems, and further development of the images of contracts and torts. The doctrine was taught
primarily in lecture style over five weeks, with one or two problem or discussion sections each week.
Students also were assigned to small groups, which were the primary learning groups during this part.
Students were given a relatively small number of illustrative cases to read and a large number of problems
designed to reinforce the lectures. Each Friday, class hours were devoted to synthesis of the week’s mate-
rial in both subjects. During this period students were introduced to common Jaw and statutory research
and were assigned small-scale research memos.

Part Three was an examination of the overlap of contract and torts, critique of the underlying images,
and legal argumentation. The first topic covered was employment at will. Students had already
researched this area for the common law research memo, and the course materials were largely cases they
had already read, historical materials, and scholarly commentary. In these materials students began to
discover the variety of doctrinal approaches to the same set of facts and began to develop legal argument
by descriptive categories. The second set of materials employed included insurance cases and other mater-
ials. These included common law insurance contract cases, statutory and administrative regulations, and
recent cases involving the relation between insurer and insured. The purpose of the materials was the
same as employment at will, but there was greater effort to develop a more systematic presentation of legal
argumentation. The other materials in Part Three involved compensation schemes, the death of contract/
merger of contract and tort issue, and related topics.

This project afforded us an intensive opportunity to work with 50 students in concert with a colleague
(in striking contrast with the isolation common to our teaching) in the study of substantive law and legal
pedagogy. Many of the individual elements of the course were not new; in many ways it was an attempt
to integrate different modes of pedagogy with a critical intellectual perspective to provide a model for
improved teaching and learning, an enhanced understanding of lawyering, and an impetus for educational
reform.

Readers who would like further details on the course are invited to contact us for a copy of the syllabus.

2. Committee to Consider Standards for Admission to Practice in the Federal Courts, Final Report to
the Judicial Conference of the United States, 83 F.R.D. 215 (1979); G. BERMANT & A. PARTRIDGE, THE
QUALITY OF ADVOCACY IN THE FEDERAL COURTs (Federal Judicial Center 1978). See generally
Bazelon, The Defective Assistance of Counsel, 42 U. CIN. L. Rev. 1, 2 (1973) (suggesting that many
lawyers coming to court are “walking violations of the Sixth Amendment”); Burger, The Special Skills of
Advocacy, 42 FORDHAM L. REV. 227 (1973) (advocating certification system for trial advocates); Devitt,
Why Don’t Law Schools Teach Law Students How to Try Law Suits?, 29 CLEV. ST. L. REV. 631 (1980)
(criticizing trial advocacy training); Frank, 4 Plea for Lawyer Schools, 56 YALE L.J. 1303 (1947) (criticiz-
ing emphasis on case method). A 1978 study showed that the great majority of new lawyers felt deficient
in basic skills. Baird, 4 Survey of the Relevance of Legal Training to Law School Graduates, 29 J. LEGAL
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large measure to the traditional ideology of legal education, a particular set of
beliefs about law, lawyering, and learning. We believe that only by constructing
a new consciousness of law, lawyering, and learning can law schools perform
their most basic task: the training of competent lawyers.

I. THREE STORIES

Contorts, as we initially proposed and taught it, was not an element of a well-
developed, comprehensive plan for the reform of legal education, supported by a
sophisticated analysis of legal theory, looking toward a firmly held vision of legal
practice. Our framework was then and is now more modest. We have been
dissatisfied with traditional legal education and legal practice, and we wanted to
affirm our beliefs about the possibilities of a better way of doing things. In this
section we discuss the dissatisfactions that led to Contorts and the conclusions
we draw from them. In the next section we restate the conclusions as affirmative
propositions comprising a general approach to law, lawyering, and learning.
Our belief is that any attempt at a more reflective approach to legal education
must begin with how that education is experienced by those who participate in it.

‘What follows are three stories of experiences we have had as law teachers. We
suspect that almost every law teacher could relate similar stories and that most
have reacted as we have. After relating each story, we consider its significance
for the theory and practice of teaching law.

A. THE DARK NIGHT OF THE SOUL

Students in the first weeks of law school encounter a variety of legal doctrines.
The evolution of student attitudes toward those doctrines tends to follow a com-
mon pattern that often ends in cynicism and despair. For instance, the first
weeks of torts and contracts courses typically cover intentional torts and con-
tract formation. Within each area, students study factually similar cases in
which the courts reach different liability judgments. The courts explain the dif-
ferent liability results by placing the cases in different doctrinal subcategories.?
Early in the semester, students assume that the courts place the cases in one
category or the other by an automatic process of classification. They tend to be
unquestioning about the courts’ analyses and results.

Students react this way because they enter law school believing that law has an
objective content, available to lawyers through their privileged access to certain
secret books and mysterious processes. In the course of their legal education,
lawyers are separated from lay people by their initiation into the rites and proce-
dures of the legal process. Thereafter they can find the answers to legal problems

EDuc. 264 (1978). A more recent American Bar Foundation study confirmed this conclusion. Zemans &
Rosenblum, Preparation for the Practice of Law— The View of the Practicing Bar, 1980 A.B.F. RESEARCH
1.

3. For example, advertisements usually lack sufficient manifestation of assent to constitute offers, so
they are deemed invitations to offer. F. KESSLER & G. GILMORE, CONTRACTS: CASES AND MATERIALS
145-60 (2d ed. 1970). Some advertisements, on the other hand, do constitute offers because the courts
assert that they show sufficient commitment, often where the court finds the advertisement to be more
specific than usual.
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because the answers actually exist, awaiting discovery, somewhere in “The
Law.”

Somewhat contradictorily, these students also believe that law fundamentally
reflects and is justified by an intuitive morality. The content of law, accordingly,
is a set of common-sense principles of fairness out of which lawyers have devel-
oped arcane but basically just doctrines. Despite its mystery, law can be under-
stood by a process of moral reasoning.*

During their first semester of law school these students encounter a rude
shock. Their teachers demonstrate that certainty is illusory and that law is an
indeterminate process rather than a determinate body of knowledge. Questions
elicit answers, but the answers only elicit more questions. In this context intui-
tive arguments about justice and fairness do not seem sufficiently well-developed
or authoritative to be persuasive. Any moral or logical position a student takes
in class discussion of a legal issue will be immediately countered by an appar-
ently equally compelling argument from the teacher or another student.’

At a certain point, however, a role reversal takes place. Having learned the
techniques of case and doctrinal criticism from their teachers, the students be-
come skeptical at best, cynical at worst. This experience is deep and dispiriting,
subjecting students to a “dark night of the soul.”® It causes many students to
abandon preexisting beliefs as naive and idealistic. For their belief in objective
law, students substitute a perception of law as hopelessly indeterminate, with a
counterrule for every rule, where the uniform answer is, “It depends”—with the
critical factor as often the caprice of the judge as the justice of the claim. They
now believe that law embodies not a common-sense morality but an infinite set of
conflicting “policy arguments” that reduces ethical discourse to a meaningless
game in which lawyers’ craft and guile, not a sense of justice, determine the
outcome.

Though we resist their notion that law is a meaningless jumble, many students
simply never recover from their dark night of the soul. They find themselves
unable to move to any higher ground in constructing a more hopeful or affirma-
tive theory of law and legal practice. To the contrary, students internalize the
message very strongly and become adept at using the techniques of cynical dis-
course they acquire in their first semester and first year. Whenever a teacher
tries to argue policy or morality, some students invariably will counter with op-
posing arguments, which they may not find persuasive themselves, simply as an
exercise in what they believe to be lawyerly reasoning. Students also employ the
cynical method to reject any attempt to construct general theories of law; they
scorn rights jurisprudence, liberal discourse, law and economics, structuralist
accounts, and especially fundamental principles of fairness as ill-founded and
hopeless attempts to construct overarching explanations of legal doctrines and

4. Our colleague Roger Dennis enunciates a predictive version of this principle known as the “Grand-
mother Rule”: “If your grandmother wouldn’t agree with a legal result, it’s probably not the law.” This
view of law as intuitive morality is so powerful that it resurfaces in even the most sophisticated legal
literature. See Fuller & Perdue, The Reliance Interest in Contract Damages (pt. 1), 46 YALE L.J. 52, 56
(1936) (asserting that “ordinary standards of justice” favor protection of reliance interest).

5. The popular literature on the first year describes this experience. See generally J. OSBORN, THE
PAPER CHASE (1971); S. Turow, ONE L (1977).

6. The phrase was suggested to us by Professor Tony Kronman of the Yale Law School.
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